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UNCERTAIN JUSTICE: THE STATUS OF FED- 
ERAL SENTENCING AND THE U.S. SEN- 
TENCING COMMISSION SIX YEARS AFTER 
U.S. V. BOOKER 


WEDNESDAY, OCTOBER 12, 2011 

House of Representatives, 

Subcommittee on Crime, Terrorism, 

AND Homeland Security, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10 a.m., in room 
2141, Rayburn Office Building, the Honorable F. James Sensen- 
brenner, Jr. (Chairman of the Subcommittee) presiding. 

Present: Representatives Sensenbrenner, Goodlatte, Marino, 
Griffin, Adams, Quayle, Scott, Conyers, Johnson, Deutch, Jackson 
Lee, Quigley, and Amodei. 

Staff present: (Majority) Caroline Lynch, Subcommittee Chief 
Counsel; Sam Ramer, Counsel; Lindsay Hamilton, Clerk; (Minority) 
Bobby Vassar, Subcommittee Chief Counsel; Liliana Coranado, 
Counsel; Veronica Eligan, Professional Staff Member. 

Mr. Sensenbrenner. The Subcommittee will come to order. 

Without objection, the Subcommittee will be allowed to recess 
during votes on the Floor, which we do not anticipate this morning. 
I yield myself 5 minutes for an opening statement. 

I want to welcome everyone to today’s hearing on the status of 
Federal sentencing in the U.S. Sentencing Commission 6 years 
after the Supreme Court decided U.S. v. Booker. 

Well, here we are again. It seems only yesterday that Congress 
passed the PROTECT Act in an attempt to bring fairness and con- 
sistency to Federal sentences across the country. 

I said it then and I will say it again. It is because it is still true. 

A criminal committing a Federal crime should receive similar 
punishment regardless of whether the crime was committed in 
Richmond, Virginia, or Richmond, California, and that is why I am 
deeply concerned about what is happening to Federal sentencing. 

It is also why Congress passed the Sentencing Reform Act in 
1984, reflecting Congress’ original intent for fair and equal justice 
throughout the Federal judiciary. That year, there were wide dis- 
parities in Federal sentencing nationwide. 

Experts on criminal law, including many Federal judges, pushed 
Congress for an answer. So Congress created the sentencing guide- 
lines — a mandatory sentencing regime that took various factors 

( 1 ) 



2 


into account in crafting criminal sentences that would serve the in- 
terests of society and of justice. 

And we created the U.S. Sentencing Commission to analyze the 
judiciary, collect data and to occasionally make small changes to 
the guidelines under congressional oversight, of course. 

In 2005, the Supreme Court in U.S. v. Booker undermined the 
sentencing guidelines, making them advisory. I would say they de- 
stroyed the guidelines. In subsequent decisions, the Supreme Court 
reduced the ability of appellate courts to review and correct sen- 
tences made at the district court level. 

Over the last 6 years, the justices wrested back most if not all 
of the old discretion Federal judges used to have — a discretion that 
Congress found was abused in 1984 when it passed the sentencing 
guidelines law. And the results of this discretion are becoming 
clear. The increasing frequency of downward departures is under- 
mining sentencing fairness throughout the Federal system. 

As we have learned from the Chairwoman’s written testimony, a 
convicted criminal in the Western District of Wisconsin now has a 
40 percent chance of getting a sentence below the guidelines while 
a convicted criminal in the Middle District of Georgia has a 4 per- 
cent chance of getting a sentence below the guidelines. 

In New York City, almost half the sentences being handed out 
are below the guidelines. This is not the way we would expect jus- 
tice to be delivered in the United States in the 21st century. 

The unfairness doesn’t stop with region. There are wide sen- 
tencing disparity depending upon what crime the defendant com- 
mits. 

If the defendant is a convicted child porn possessor, he is in luck. 
Federal judges now lower sentences for child porn professors at the 
highest rate — 30 percent are below the guidelines. 

It is better — a better time also to be convicted of fraud, which 
has the lower than guideline rate of 17 percent. I would expect my 
colleagues across the aisle to be deeply concerned with these devel- 
opments because they also involve racial disparities, something we 
hear a lot about in this Committee. 

In the period before we passed the PROTECT Act in 2003, a 
Black man in the U.S. received a sentence on average of 11.2 per- 
cent greater than that of a White man. After we passed the PRO- 
TECT Act, that number dropped to 5.5 percent. 

Now, however, since the Supreme Court has decided these cases, 
the Black man receives on average a sentence of 20 percent higher 
than that of a White man. 

These numbers should be chilling to the friends to my left and 
I expect vigorous questions from them on why these guidelines 
which protect all Americans regardless of ethnic identity have not 
been reestablished. 

In the last 6 years, as the judiciary has untethered itself from 
the checks and balances of the legislative branch, one would expect 
the Sentencing Commission to come up with a plan of action to 
make the guidelines relevant again. 

Yet, we have not received any proposal from the Commission for 
6 years. It is as if the Commission is satisfied that the regulations 
they promulgate can be routinely ignored. 
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In addition, we have watched with alarm some of the changes to 
the guidelines the Commission has made. These changes seem to 
have one effect overall on Federal sentences — reductions across the 
hoard. 

Recently, the Commission ordered that the new, more lenient 
crack cocaine sentencing ratio he made retroactive, leading to the 
release of some 12,000 crack cocaine offenders. This has heen done 
over the strenuous objection of many of us in the majority. 

The Commission, however, cost just as much or more to operate 
than it ever did. Ironically, since 2005 when the guidelines became 
ephemeral, the budget of the Sentencing Commission has gone up 
by about 20 percent. 

This is another disparity that Congress should look at. I antici- 
pate an open line of communication with the members of the Fed- 
eral judiciary in the upcoming year on issues of interest such as 
improving our justice system, the Federal sentencing guidelines 
and judicial pay. 

I look forward to hearing more about this issue and thank all of 
our witnesses for participating in today’s hearing. It is now my 
pleasure to recognize for his opening statement the Ranking Mem- 
ber of the Subcommittee, the gentleman from Virginia, Mr. Scott? 

Mr. Scott. Thank you, Mr. Chairman. 

Six years ago, the Supreme Court decided in U.S. v. Booker in 
which it held that the mandatory sentencing guideline system was 
unconstitutional. 

This is the third hearing the Subcommittee has held about that 
case since it was decided and I have the same position I had in 
2005 shortly after the decision and 2006, 1 year after the decision, 
and that is that the decision did not create a problem that needs 
fixing — that Booker in fact was the fix, not the problem, and our 
response should be don’t just do something, stand there. 

Six years after the decision, it is even clear to me that — it is 
clear to me that it was the time Booker was decided and the reason 
I can say that without hesitation is that the Commission’s own sta- 
tistics bear this out. 

Now, let’s get to the heart of the matter and the impetus for this 
hearing — how often are judges following the sentencing guidelines. 
And the answer is over 80 percent of the time, and the compliance 
rate, in fact, is trending upward. 

Notably, the rate of nongovernment-sponsored below range sen- 
tencing dropped to 16.9 percent in the third quarter of 2011, down 
from 18.7 in the fourth quarter of 2010, and this rate is only 4.2 
percentage points lower than the rate within the first year after 
Booker when many courts were continuing to treat the guidelines 
as mandatory pending further clarification from the Supreme 
Court. 

The government-sponsored below range rate is approximately 27 
percent. The drop in the below range sentencing during the first 
three quarters of 2011 corresponds with the reduction in the crack 
guidelines from November 1, 2010, as a direction — as a con- 
sequence of the Fair Sentencing Act of 2010. 

A 16.9 percent variance from sentencing guidelines by judging — 
by judges is hardly cause for alarm. Indeed, it shows that the 
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judges are sentencing within the guideline range or following the 
prosecutors’ recommendations 83.1 percent of the time. 

It is also notable that the government does not object to at least 
half of the judicial variances even though it wins 60 percent of the 
time it appeals those cases. 

When judges do not follow the guidelines, the extent of variance 
and departure is less than 13 months and that has remained stable 
since Booker was decided. 

Furthermore, judges are following the guideline recommenda- 
tions for the kind of sentence to impose whether prison, probation 
or an intermediate sentence such as home detention even more 
than they were before Booker. 

Now, this underscores what we should draw as a distinction be- 
tween warranted and unwarranted disparities. The Sentencing Re- 
form Act was concerned only with eliminating unwarranted sen- 
tencing disparities. Simply focusing on the rate of disparities ob- 
scures the truth. 

All of this tells us two things. First, it tells us the judges are fol- 
lowing the guidelines over 80 percent of the time. Although when 
surveyed many judges disagree with certain parts of the guidelines, 
judges have shown a great deal of restraint in imposing sentences 
outside the recommended range. Second, it tells us that the system 
is working and shows how the system is supposed to function. 

When Sentencing Commission amends the guidelines to better 
reflect statutory purposes and the factors enumerated in the Sen- 
tencing Reform Act, judges followed them more frequently. Nothing 
that I have seen to date demonstrates a need to curtail the limited 
judicial discretion that Booker restored. In fact, it shows just the 
opposite. 

The attack on judicial discretion suggests that Congress or the 
Commission, who know nothing about the specific offense or the 
circumstances surrounding it or the prosecutors who play an adver- 
sarial role in administering criminal justice, are in a better position 
to determine a fair sentence than judges who hear all of the facts 
and the circumstances from both sides. 

Now, this defies common sense. And to the extent that equal jus- 
tice around the country is important, if some prosecutors in one 
district overcharge as a matter of policy compared to other dis- 
tricts, the judge is in a position to compensate. 

So I look forward to hearing testimony of the witnesses and I 
hope that we can have a productive conversation about sen- 
tencing — federal sentencing that is rooted in what the data and re- 
search indicates. 

So I thank you, Mr. Chairman, and look forward to hearing from 
our witnesses. 

Mr. Sensenbrenner. Thank you. 

The Chairman Emeritus of the Committee, the gentleman from 
Michigan, Mr. Conyers, is recognized for 5 minutes. 

Mr. Conyers. Thank you. Chairman Sensenbrenner, and Mem- 
bers of the Committee. 

We welcome our panel. This is an important discussion and I am 
glad we have a variety of former lawyers, prosecutor and others 
thrown in here — judges. I have some ambivalence and I have been 
talking it over with my staff. 
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The bottom line is whether we need the Sentencing Commis- 
sion — although it has done some good things — or not, and I am — 
that, to me, is in the back of my mind as we discuss this. I know 
there are a variety of views and I am going to ask the witnesses 
to tell me what they think about the continued role of the Sen- 
tencing Commission. 

But Congress has a role to play in setting sentencing policy but 
it is limited. The next thing we should talk about is that the Book- 
er decision reflects the original intent of the guidelines. 

We find 80 — some tell me 83 percent — of the decisions go out- 
side — are within the range, and third, I don’t think the sentencing 
guidelines need to be revised. I am surprised that my Chairman 
still believes firmly that Booker destroyed the guidelines. 

That is one I am going to study very carefully after this hearing 
to determine the degree of accuracy in that statement. 

But it seems to me that our Ranking Member, Bobby Scott, the 
former Chairman of this Subcommittee, has paid so much attention 
to the matter that it is pretty clear that we have a system which 
a lot of — a lot of factors play into it, and Chairman Sensenbrenner 
mentioned race in terms of the criminal justice sentencing process. 

I compliment him for acknowledging that and I look forward to 
working with him on developing that part of his presentation as 
well. So I will ask that my entire statement be included and I 
thank the Chairman for allowing me to speak. 

Mr. Sensenbrenner. Without objection, and without objection 
all Members’ statements will appear in the record at this point. 

[The prepared statement of Mr. Sensenbrenner follows:] 

Prepared Statement of the Honorable F. James Sensenbrenner, Jr., a Rep- 
resentative in Congress from the State of Wiseonsin, and Chairman, Sub- 
committee on Crime, Terrorism, and Homeland Security 

I want to welcome everyone to today’s hearing on the status of Federal sentencing 
and the U.S. Sentencing Commission six years after U.S. v. Booker. 

Well, here we are again. It seems only yesterday that Congress passed the PRO- 
TECT Act, in an attempt to bring fairness and consistency to Federal sentences 
across the country. 1 said it then, and 1 will say it again, because it is still true: 
A criminal committing a federal crime should receive a similar punishment regard- 
less of whether the crime was committed in Richmond, Virginia or Richmond, Cali- 
fornia. And that is why 1 am deeply concerned about what is happening to Federal 
sentencing. 

And that’s also why Congress passed the Sentencing Reform Act in 1984, reflect- 
ing Congress’s original intent for fair and equal justice throughout the federal judi- 
ciary. 

In 1984, there were wide disparities in Federal sentencing nationwide. Experts on 
criminal law, including many Federal judges, pushed Congress for an answer. So 
Congress created the Sentencing Guidelines, a mandatory sentencing regime that 
took various factors into account in crafting criminal sentences that would serve the 
interests of society, and of justice. And we created the U.S. Sentencing Commission 
to analyze the Judiciary, collect data, and to occasionally make small changes to the 
Guidelines, under Congressional oversight, of course. 

In 2005, the Supreme Court, in U.S. v. Booker, undermined the Sentencing Guide- 
lines, by making them advisory. In subsequent decisions, the Supreme Court re- 
duced the ability of appellate courts to review and correct sentences made at the 
District Court level. Over the last six years, the Justices wrested back most, if not 
all, the old discretion Federal judges used to have. 

And the results of this discretion are becoming clear. The increasing frequency of 
downward departures is undermining sentencing fairness throughout the federal 
system. As we have learned from the Chairwoman’s written testimony, a convicted 
criminal in the Western District of Wisconsin now has a 40% chance of getting a 
sentence below the Guidelines, while a convicted criminal in the Middle District of 
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Georgia has a 4% chance of getting a sentence below the Guidelines. In New York 
City, almost half the sentences being handed out are below the Guidelines. That is 
not the way you expect justice to be delivered in the United States in the 21st cen- 
tury. 

The unfairness doesn’t stop with region; there are wide sentencing disparities de- 
pending on what crime you commit. If you are a convicted child porn possessor, 
you’re in luck: Federal judges now lower sentences for child porn possessors at the 
highest rate, nearly 30% are below Guidelines. It’s also a better time to be convicted 
of fraud, which has a lower- than-guideline rate of 17%. 

I would expect my colleagues across the aisle to be deeply concerned with these 
developments, because they also involve racial disparities, something we hear a lot 
about in this Committee. In the period before we passed the PROTECT Act in 2003, 
a black man in the U.S. received a sentence, on average, 11.2% greater than that 
of a white man. After we passed the PROTECT Act, that number dropped to 5.5%. 
Now, however, since the recent Supreme Court decisions, a black man receives, on 
average, a sentence 20% higher than that of a white man. These numbers should 
be chilling to Democrats, and I expect vigorous questions from them on why these 
guidelines, which protect all Americans regardless of ethnic identity, have not been 
reestablished. 

In the last six years, as the Judiciary has untethered itself from the checks and 
balances of the legislative branch, one would expect the Sentencing Commission to 
come up with a plan of action to make the Guidelines relevant again. Yet, we have 
not received any proposal from the Commission for six years. It is as if the Commis- 
sion is satisfied that the regulations they promulgate can be routinely ignored. 

In addition, we have watched with alarm some of the changes to the Guidelines 
that the Commission has made. The changes seem to have one effect, overall, on 
Federal sentences: reduction, across the board. Just recently, the Commission or- 
dered that the new, more lenient crack cocaine sentencing ratio be made retroactive, 
leading to the release of some 12,000 crack cocaine offenders. They have done this 
over the strenuous objection of many of us in the Majority. 

The Commission however, costs just as much, or more, to operate, than in ever 
did. Ironically, since 2005, when the Guidelines became ephemeral, the budget of 
the Sentencing Commission has gone up by about 20%. That’s another disparity 
Congress may want to look at. 

I anticipate an open line of communication with the members of the Federal Judi- 
ciary in the upcoming year on issues of interest such as improving our justice sys- 
tem, the Federal sentencing guidelines, and judicial pay. 

I look forward to hearing more about this issue and thank all of our witnesses 
for participating in today’s hearing. 


[The prepared statement of Mr. Scott follows:] 

Prepared Statement of the Honorable Robert C. “Bobby” Scott, a Rep- 
resentative in Congress from the State of Virginia, and Member, Com- 
mittee on the Judiciary 

Thank you, Mr. Chairman. Six years ago the Supreme Court decided U.S. v. Book- 
er, in which it held that the mandatory sentencing guidelines system was unconsti- 
tutional. This is the third hearing that the subcommittee has held about this case 
since it was decided. I have the same position that I had in 2005, shortly after the 
decision, and in 2006, one year after the decision. The decision did not create a prob- 
lem that needs fixing. Booker WAS the fix — not the problem. Six years after the de- 
cision, this is even clearer to me today than it was at the time Booker was decided. 

The reason that I can say this without hesitation is that the Commission’s own 
statistics bear this out. Let’s get right to what seems to be the heart of the matter 
and the impetus for the hearing. How often are judges following the sentencing 
guidelines? The answer is in over 80% of the time. And the compliance rate is 
trending upward. Notably, the rate of non-government sponsored below-range sen- 
tences dropped to 16.9% in the third quarter of 2011, down from 18.7% in the fourth 
quarter of 2010. This rate is only 4.2 percentage points lower than the rate within 
the first year after Booker when many courts were continuing to treat the guidelines 
as mandatory pending further clarification from the Supreme Court. The govern- 
ment sponsored below range rate is approximately 27%. 

The drop in below-range sentences during the first three quarters of 2011 cor- 
responds with the reduction in the crack guidelines on November 1, 2010 as directed 
by the Fair Sentencing Act of 2010. A 16.9% variance rate from sentencing guide- 
lines by judges is hardly cause for alarm. Indeed, it shows that judges are sen- 



7 


tencing within the guideline range or following the prosecutor’s recommendation 
83.1% of the time. 

It is also notable that the government does not object to at least half of the judi- 
cial variances, even though it wins 60% of the appeals on 3553(a) factors. 

And when judges do not follow the guidelines, the extent of variances and depar- 
tures is less than 13 months, and that has remained stable since Booker was de- 
cided. Furthermore, judges are following the guidelines’ recommendations for the 
kind of sentence to impose, whether prison, probation, or an intermediate sentence 
such as home detention, even more than they were before Booker. 

This underscores that we should draw a distinction between warranted and un- 
warranted disparities; the Sentencing Reform Act was concerned only with elimi- 
nating unwarranted sentencing disparities. Simply focusing on the rate of dispari- 
ties obscures this truth. 

All of this data tell us two things: First, it tells us that judges are still following 
the guidelines over 80% of the time. Although when surveyed many judges disagree 
with certain parts of the Guidelines, judges have shown a great deal of restraint 
in imposing sentences outside the recommended range. 

Second, it tells us that the system is working and shows how the system is sup- 
posed to function. When the Sentencing Commission amends the guidelines to better 
reflect the statutory purposes and factors enumerated in the Sentencing Reform Act, 
judges follow them more frequently. 

Nothing that I have seen to date demonstrates a need to curtail the limited judi- 
cial discretion that Booker restored. In fact, it shows the exact opposite. 

The attack on judicial discretion suggests that Congress, or the Commission, who 
know nothing about the offense or the circumstances surrounding it, or prosecutors, 
who play an adversarial role in administering criminal justice, are in a better posi- 
tion to determine a fair sentence than the judges who hear all of the facts and cir- 
cumstances from all sides. This defies common sense. 

I look forward to hearing the testimony of the witnesses and hope that we can 
have a productive conversation about federal sentencing that is rooted in what the 
data and research indicates. 

Thank you for attending today’s hearing. 


[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, and Ranking Member, Com- 
mittee on the Judiciary 

While today’s hearing provides an important opportunity to have a conversation 
about federal sentencing policy, I am concerned that the title of this hearing — Un- 
certain Justice: The Status of Federal Sentencing and the U.S. Sentencing Commis- 
sion Six Years after U.S. v. Booker — is misleading. 

It suggests that the Supreme Court’s decision in Booker created some type of un- 
certainty in federal sentencing, which is neither accurate nor supported by the data. 

In reality, the Booker decision did not have as much of an impact on our Nation’s 
sentencing system as was predicted. 

For the most part, our current system is very similar to the mandatory sentencing 
guidelines system that existed before Booker. To some, including myself, this is dis- 
appointing. 

Yet others, including the Majority’s witnesses, are sounding an alarm — this hear- 
ing is part of that — that would make one believe that there is some type of crisis 
with the system, namely, that judges have gone rogue after Booker. That is simply 
not the case. 

I would like to share three critical principles about federal sentencing that should 
inform our conversation here today. First, Congress clearly has an important 
role to play in setting sentencing policy, but it is a limited role. 

Although there is no proposal on the table as of yet, I understand that the major- 
ity’s witnesses, including the Chair of the Sentencing Commission, recommend Con- 
gressional action. 

Given the fact that the data indicate judges are sentencing within the sentencing 
guideline range over 80% of the time, I fail to see a need for such action. 

Congress should decline the invitation to act to change federal sentencing policy. 
The proper role of Congress is to set the outer limits of a sentence, known as the 
statutory meiximum, under the statute that criminalizes the conduct, which we do 
each time we create a new criminal offense. 
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Limiting Congress’ role in this way is consistent with the original intent of the 
Sentencing Reform Act, which was passed as a part of the 1984 Comprehensive 
Crime Control Act. 

This Act was possibly the most comprehensive change in sentencing law and prac- 
tice in American history. 

The legislation created two of the most important components of federal sen- 
tencing policy in this country: the United States Sentencing Commission and the 
Federal Sentencing Guidelines. 

Twenty-five years ago there was considerable debate about whether the Federal 
Sentencing Guidelines as created under the Sentencing Reform Act should be man- 
datory or advisory. 

However, the U.S. Supreme Court 6 years ago decided in the case of United States 
V. Booker that the guidelines should no longer be mandatory. In the Booker decision, 
the Court held that federal district courts must consult the sentencing guidelines, 
but were not bound by them. 

This brings me to my second point, namely, that the Booker decision was the right 
decision by the Court, and it reflects the original intent of the guidelines. 

As Senator Ted Kenney, the author of the Sentencing Reform Act, envisioned the 
sentencing system, he did not intend for judges to be bound by the guidelines. So 
it seems that we have come full circle. 

Perhaps more importantly, the Booker decision was firmly rooted in the Constitu- 
tion, in that the high court held that a mandatory guidelines system violated a de- 
fendant’s Sixth Amendment right to trial. 

The current advisory system established by Booker gives judges the discretion to 
set a sentence outside of the guideline range, when appropriate. 

This limited discretion allows judges to impose a sentence that fits the crime and 
the offender, and provides the Sentencing Commission important feedback, as con- 
templated by the Sentencing Reform Act and the Supreme Court, all of which was 
eviscerated in the mandatory guideline era. 

We should not be afraid of judicial discretion, because federal judges play the 
most important and most neutral role in the sentencing process. 

Sentences outside of the guideline range will decrease, and have already done so 
this year as compared to last, as the Commission heeds judges and researchers and 
incorporates both of these important pieces into the guidelines. 

This is how fair sentencing policies are set and fair sentences are achieved. Thus, 
any efforts to alter the current advisory nature of the guidelines are wrong and un- 
necessary. 

Third, while I do not believe that the sentencing guidelines need to be revised, 
there remain several obstacles to fairness in criminal justice sentencing, and to ful- 
filling the original intent of the sentencing guidelines, that must be addressed. 

One of the biggest obstacles is mandatory minimum sentences. Mandatory min- 
imum sentences in the federal system began to be enacted around the same time 
as the sentencing guidelines. As a result, we have never had a chance to understand 
how the guidelines would work without the overarching shadow of mandatory mini- 
mums. 

It is time to give the federal sentencing guidelines an opportunity to work without 
being linked to mandatory minimums. 

Mandatory minimums have resulted in a perception of unfairness in our justice 
system. 

One of the most glaring examples of injustice in our sentencing policy, and where 
mandatory minimums have had the most pernicious effect, is the federal crack co- 
caine law. 

The message I have today is primarily for my colleagues in Congress — stop inter- 
fering in the important work of the Commission and our judges in ways that perpet- 
uate and exacerbate inequities in the criminal justice system. 

Our role now should be to undo the damage that we have done with the creation 
of so many mandatory minimums and directives to the Sentencing Commission. 
And, we should provide appropriate guidance to the Commission and judges. 

It is only through this delicate dance between the three Cs — Congress, the Com- 
mission, and Courts — that we can ever hope to achieve fair and just sentencing poli- 
cies. 

Thank you for attending today’s hearing. I thank the witnesses in advance and 
look forward to hearing from each of you. 


Mr. Sensenbrenner. It is now my pleasure to introduce today’s 
witnesses. Judge Patti B. Saris was confirmed as a member and 
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chair of the United States Sentencing Commission in 2010. Judge 
Saris has served as a U.S. district judge for the district of Massa- 
chusetts since 1994. 

Prior to her appointment to the district court, Judge Saris served 
as an associate justice for the Massachusetts Superior Court from 

1989 to 1993. 

From 1986 to 1989, Judge Saris served as a Federal magistrate 
judge for the United States District Court for the District of Massa- 
chusetts. She was an attorney in the Civil Division of the Justice 
Department from 1982 to 1986 and held the position of chief of the 
Civil Division Office of the United States Attorney for Massachu- 
setts from 1984 to 1986. 

From 1989 until 1981 Judge Saris served as a counsel to the 
United States Senate Committee on the Judiciary. She received her 
Bachelor of Arts from Radcliffe College in 1973 and her J.D. from 
Harvard Law School in 1976. 

Matthew Miner is a partner at White & Case in Washington, 
D.C. Prior to joining the firm, Mr. Miner was minority staff direc- 
tor at the Senate Judiciary Committee. During his tenure with the 
Senate, Mr. Miner served in many other senior roles such as major- 
ity chief counsel of the Subcommittee on Administrative Oversight 
and the Courts. 

He has also held the positions of majority chief counsel for 
Crime, Terrorism and Oversight for the Senate Judiciary Com- 
mittee and majority counsel for the Senate Permanent Committee 
on Investigations. 

Prior to his Senate committee service, Mr. Miner was an assist- 
ant U.S. attorney in the Middle District of Alabama. He also 
worked in private practice in Philadelphia handling civil litigation 
and compliance matters. He received a Bachelor of Arts degree 
from the University of Cincinnati in 1992 and his J.D. from the 
University of Michigan Law School in 1997. 

Mr. William Otis is presently an adjunct professor of law at 
Georgetown Law School. Prior to his current position, he was a 
counselor to the head of the Drug Enforcement Administration 
from 2003 to 2007. From 2002 to 2003, Mr. Otis was the special 
assistant to the secretary of Energy. 

Previously, Mr. Otis worked as head of the Appellate Division of 
U.S. Attorneys Office for the Eastern District of Virginia from 1981 
through 1999. 

In 1992, he was detailed to the White House as a special counsel 
for President George H. W. Bush. He received his Bachelor of Arts 
degree from the University of North Carolina in 1968 and his J.D. 
degree from Stanford Law School in 1974. 

Mr. James E. Felman is a partner at Kynes, Markman and 
Felman in Tampa, Florida, and has been with the firm since 1991. 

Prior to joining the firm, he was an associate at Winkles, 
Trombley, Kynes & Markman, P.A., from 1989 to 1981. He taught 
as an adjunct professor at Stetson University College Law from 

1990 to 1993. He was a member of the Practitioners Advisory 
Group to the Sentencing Commission from 1994 to 2009 and served 
as co-chair of the group from 1998 to 2002. 

He is the co-chair of the Committee on Sentencing of the Amer- 
ican Bar Association and has served as a member of the Governing 
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Counsel of the ABA Criminal Justice section since 2008. He re- 
ceived his B.A. from Wake Forest in 1984 and his M.A. in philos- 
ophy and juris doctor from Duke University in 1987. 

All of the witnesses’ written statements will he entered into the 
record in their entirety and I ask that each witness summarize his 
or her testimony in 5 minutes or less. 

I now recognize Judge Saris. Could you pull the microphone a lit- 
tle closer and make sure that it is on so the reporter can hear you? 

TESTIMONY OF PATTI B. SARIS, CHAIR, 

UNITED STATES SENTENCING COMMISSION 

Judge Saris. Is that on? [Laughter.] 

Mr. Sensenbrenner. Yes. 

Judge Saris. Yes. All right. Chairman Sensenbrenner, Ranking 
Member Scott, and Members of the Subcommittee, thank you for 
inviting me to testify today on behalf of the United States Sen- 
tencing Commission. 

The Commission is an independent bipartisan agency in the judi- 
cial branch. In the Sentencing Reform Act of 1984, Congress 
charged the Commission with ensuring that the purposes of sen- 
tencing — certainty, fairness, transparency, consistency, and propor- 
tionality — ^be met. 

Commissioners come from judicial, prosecutorial and defense 
backgrounds and we work by consensus wherever possible. As you 
know, in its landmark decision Booker in 2005, the Supreme Court 
held that the mandatory guidelines violated the Sixth Amendment. 
Since then, the Federal sentencing scheme has changed dramati- 
cally. 

After making the guidelines advisory, the Supreme Court has 
issued seven additional sentencing decisions that have, one, 
changed the appellate standard from de novo to a more deferential 
standard of reasonableness; two, informed sentencing courts that a 
guideline sentence may not be presumed reasonable; three, in- 
structed sentencing courts to consider all of the statutory factors in 
3553(a) including individual offender characteristics; and four, indi- 
cated to sentencing courts that they may sentence outside the 
guidelines for policy reasons. 

Under this Supreme Court case law, the guidelines remain the 
starting point and baseline for all sentences. There were more than 
80,000 felony and Class A misdemeanor sentences issued last year 
and in approximately 80 percent of those cases judges issued a sen- 
tence within the guideline range or below that range at the govern- 
ment’s request. 

The guidelines exert a demonstrable gravitational pull on non- 
guideline sentences and many believe an advisory Booker system 
best serves the goals of sentencing in the SRA. 

The Commission believes that the status quo has some weak- 
nesses. Statistically, the Commission has observed an increase in 
nongovernment-sponsored below range sentences from 12.5 percent 
in 2006 to 17.8 percent in 2010. 

The Commission also found differences among different districts 
and for certain demographic groups. For example, in fiscal year 
2010, the variance rate ranged from below 5 percent in one district 
to nearly 50 percent in another district. 
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Further, the difference between sentences for Black and White 
male offenders nationally has increased since Booker and Black 
males now receive more than 20 percent longer sentences than 
White males. 

As the Supreme Court put it in Booker, the ball now lies in Con- 
gress’ court and the Commission proposes the following legislative 
changes. 

First, Congress should enact a more robust appellate review 
standard that requires appellate courts to apply a presumption of 
reasonableness to sentences within the properly calculated guide- 
line range. 

The Commission also believes that Congress should require that 
the greater the variance from a guideline the greater should be the 
sentencing court’s justification for the variance. 

Congress also should create a heightened standard of review for 
sentences imposed as a result of a policy disagreement with the 
guidelines. 

Second, the Commission recommends that Congress clarify the 
statutory directives to the courts and the Commission that are cur- 
rently in tension. Section 994 instructs the Commission not to in- 
corporate certain offender characteristics — for example, family 
ties — into the guidelines but Section 3553(a) directs courts to con- 
sider the same characteristics. 

Accordingly, judges often determine that the guidelines have not 
sufficiently addressed offender characteristics and impose a sen- 
tence outside the guidelines. 

Third, as the Commission testified in 2005 and 2006, Congress 
should require that sentencing courts give substantial weight to 
the guidelines at sentencing and codify the three-part sentencing 
process. 

I would like to briefly mention what we have been doing in the 
last year and what we have on our plate for the future. 

In the last 9 months, the Commission has issued amendments 
that will take effect on November 1st absent congressional action. 
These amendments implemented the Fair Sentencing Act of 2010, 
which reduced crack cocaine penalties. 

The Commission also increased penalties for certain straw pur- 
chases of firearms and for offenders who illegally traffic firearms 
across the border, and we addressed health care fraud. Mortgage 
fraud is one of our priorities for the next year. 

We also hope to focus on recidivism upon reentry after prison. 
The Commission is also preparing three major reports — first, a re- 
port on statutory mandatory minimums, which should come out 
soon; second, a report on child pornography offenses; and finally, 
a report that incorporates today’s testimony on the impact of Book- 
er on the Federal system. 

The Commission continues to code, analyze and report record 
numbers of cases — in fact, 11,000 more cases a year than when 
Booker issued. In fact, today’s hearing is based on that work. 

We train people in all the districts. I want to conclude by say- 
ing — I am catching the gavel — in conclusion, the sentencing system 
is different than that envisaged by Congress in 1984 and we think 
the proposals we offer today will make the guideline system even 
more effective. Thank you. 
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[The prepared statement of Judge Saris follows:] 

PREPARED TESTIMONY 
of 

Judge Patti B. Saris 

Chair, United States Sentencing Coniniission 
Before the 

Suhconiniittee on Crime, Terrorism, and Homeland Security 
Committee on the Judiciary 
United States House of Representatives 

October 12, 201 1 

Chairman Sensenbrenner, Ranking Member Scott, and Distinguished Members of the 
Subcommittee, thank you for inviting me to testify today on behalf of the United States 
Sentencing Commission regarding the state of federal sentencing since the Supreme Court’s 
2005 decision in United States v. Booker' and the role of the Commission in ftderal sentencing 
after Booker. 

Since 2005, the Court has issued seven opinions dramatically changing the state of 
federal sentencing. The federal sentencing guidelines continue to play a central role in federal 
sentencing. In the more than 83,000 federal felony and Class A misdemeanor cases sentenced 
annually, over 80 percent of federal offenders continue to be sentenced within the applicable 
advisory guideline range or pursuant to a request from the government for a sentence below the 
otherwise applicable advisory guideline range. ^ 

While sentencing data and case law demonstrate that the federal sentencing guidelines 
continue to provide gravitational pull in federal sentencing, the Commission has observed an 
increase in the numbers of variances from the guidelines in the wake of the Supreme Court’s 
recent jurisprudence. There are troubling trends in sentencing, including growing disparities 
among circuits and districts and demographic disparities which the Commission has been 
evaluating. 

The Commission believes that a strong and effective guidelines system is an essential 
component of the flexible, certain, and fair sentencing scheme envisioned by Congress when it 
passed the SRA, 

To improve sentencing in light of Booker and its progeny, the Commission has the 
following statutory suggestions: First, Congress should enact a more robust appellate review 
standard that requires appellate courts to apply a presumption of reasonableness to sentences 
within the properly calculated guidelines range. The Commission also believes that Congress 
should require that the greater the variance from a guideline, the greater should be the sentencing 
court’s justification for the variance. Congress also should create a heightened standard of 
review for sentences imposed as a result of a “policy disagreement” with the guidelines. Second, 
the Commission recommends that Congress clarify statutory directives to the sentencing courts 


'543U.S. 220 (2005). 

' The Commission refers to a sentenee that results from a government request for a sentenee below the othenvise 
applicable advisoiy guideline range as “government-sponsored.” 


1 
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and Commission that are currently in tension. Section 994 of title 28, United States Code, 
instructs the Commission to assure the guidelines reflect the general inappropriateness of 
considering certain offender characteristics (for example “family ties and responsibilities'’) in the 
guidelines, but 1 8 U.S.C. § 3553(a) can be read to direct the sentencing courts to consider those 
same characteristics. Accordingly, judges often determine that the guidelines have not 
sufficiently addressed offender characteristics and impose a sentence outside the guidelines. 
Third, as the Commission testified in 2005 and 2006, Congress should require that sentencing 
courts give substantial weight to the guidelines at sentencing, and codify the three-part 
sentencing process. 

Congress created the bipartisan Commission to fulfill the unique role of standing at the 
crossroads of all three branches of government, and acting as a steward for the purposes of 
sentencing as set forth in the Sentencing Reform Act of 1984 (SRA), a bipartisan piece of 
legislation.^ Congress specifically charged the Commission with ensuring that the federal 
sentencing guidelines meet these purposes, provide certainty and fairness, avoid unwarranted 
disparities while maintaining sufficient tlexibility to permit individualized sentences when 
warranted, reflect advances in the knowledge of human behavior as it relates to sentencing, and 
assessing whether sentencing, penal, and correctional practices are meeting the purposes of 
sentencing,*^ 

Today, the Commission remains extraordinarily busy carrying out its statutory mandates.^ 
The Commission promulgated amendments specifically implementing five congressional 
directives in the areas of fraud and drugs during the last amendment cycle, for which 
amendments are currently pending before Congress. It also promulgated an amendment 
addressing straw purchases of firearms, illegal reentry offenses, and supervised release. Tn the 
coming months, the Commission will release comprehensive reports on mandatory minimums 
and their role in the current federal sentencing system; child pornography offenses; and the state 
of federal sentencing since Booker. The Commission recently published its priorities for the 
upcoming amendment cycle, ^ and it continues to process sentencing information from over 
80,000 cases annually, answer numerous requests from all three branches of government and 
follow an important research agenda. 


^ 18 U.S.C. 3553(a)(2), These purposes include ihc need for a sentence imposed to: (A) rcflecl Llic seriousness of 
the oircnsc. to promote respect for the law, and to provide just punislmicnl for llic ofTcnsc: (B) afford adequate 
deterrence to criminal conduct; (C) protect tlie public from further crimes of the defendant; and (D) to provide die 
defendant with needed educational or vocational training, medical care, or other correctional treatment in the most 
effective inamicr, 

'28 U.S.C. §991. 

■ The specific stalulorv duties of the Commission include, but are nol limited to: (1) promulgating sentencing 
guidelines to be determined, calculated, and considered in all federal criminal cases; (2) collecting, anal.vzing. and 
reporting sentencing data systematically to detect new criniinal trends, to detemihie if federal crime policies are 
acliie^ing their goals, and to serve as a clearinghouse for federal sentencing statistics; (3 ) conducting research on 
sentencing issues and serving as an information center for the collection, preparation, and dissemination of 
infonnation on federal sentencing practices; and (4) providing specialized training to Judges, probation officers, staff 
attorney s. law clerks, prosecutors, defense attome>'S, and other members of the federal criminal Justice conimunit>^ 
on federal sentencing issues, including application of the guidelines. See 28 U.S.C. §§ 991. er.seq. 

'' See 76 Fed. Reg. 58564-58565 (Sept. 21. 201 1). 
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My testimony today comprises two parts. Part 1 of my testimony focuses on the state of 
federal sentencing after Booker. Section 1 of this part provides a brief overview of the federal 
sentencing system prior to enactment of the SRA through the PROTECT Act and \irt-Booker 
era, as well as the state of the federal sentencing system at the time the Commission testified 
before this subcommittee in 2005 and 2006; Section 11 discusses the significant Supreme Court 
case law that has developed since the 2005 Booker decision as well the state of appellate review 
since Booker, Section 111 provides an overview of key federal sentencing practices and trends 
across time; and Section IV suggests ways in which the current federal sentencing system may 
be improved to ensure that it meets the purposes of sentencing set forth in the SRA in a manner 
consistent with the constitutional holdings of Booker and its progeny. With several years of 
experience under the advisory guidelines system, the Commission believes that adjustments to 
the current federal sentencing system are ripe for consideration by Congress. 

Part 11 of my testimony provides an overview of the Commission’s statutory duties and 
provides examples of its continued importance in the federal sentencing system. The 
Commission after Booker remains vested with “extraordinary powers and responsibilities” and 
promotes the “fairness and effectiveness of Federal criminal justice as a whole.”’ The policies 
and practices that it employs remain consistent with the purposes of sentencing and demonstrate 
the Commission’s unique position as a clearinghouse and expert on federal sentencing practices. 
After Booker, the Commission remains uniquely situated to provide Congress, and the entire 
criminal justice system, with thoughtful, necessary federal sentencing guidelines and the most up 
to date information on federal sentencing practices in the form of regular data analyses and 
comprehensive research. 


FART I: Booker and Federal Sentencing 
Section I: An Overview of Federal Sentencing 

The SRA brought a new era of sentencing to the courts. Prior to implementation of the 
SRA, federal crimes carried very broad ranges of penalties, and federal judges had the discretion 
to choose the sentence they believed most appropriate.* Every judge was “left to apply his own 
notions of the purposes of sentencing.”* lodges were not required to explain the reasons for the 
sentence imposed, and defendants had very limited rights to appeal. The time actually served by 
most offenders was determined by the Parole Commission, and on average, offenders served just 
58 percent of the sentences that had been imposed.** In 1984, Congress enacted the SRA in 
response to widespread sentencing disparity that existed in the federal sentencing system.** 
Promulgation of the SRA ushered in a new era of sentencing in federal courts through the 
creation of the Commission and the promulgation of mandatory sentencing guidelines. For 
nearly 20 years, the mandatory sentencing guideline system required federal j udges to impose 


’S. REP. No. 98-225, at 3343, 

* U.S. Sentencing Comm’n, Fifteen Years of Guidelines Sentencing: An Assessment oe How Weel the 
Federal Criminal Justice System is AciiiectnCi the Go.ai.s of Sentencing Reform iv (2004) [hereinafter 
Fifteen Year Report], 

’ Sen. Rep. No. 98-225. at 322 1 . 

Fifteen Year Report, supra note 8. at hr 

" Title 11. Comprehensive Crime Control Act of 1 984, Pub. L. No. 98-473, 98 Stat. 1 837 ( 1 984). 
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sentences within the applicable guideline range, unless the court found the existence of an 
aggravating or mitigating circumstance not adequately taken into consideration by the 
Commission in fonnulating the sentencing guidelines.*^ 

The system that resulted, while by no means perfect, injected the federal sentencing 
process with greater transparency, consistency, and fairness.'* The system also provided 
flexibility “in providing the sentencing Judge with a range of options from which to fashion an 
appropriate sentence.”''* Importantly, however. Congress noted that the post-SRA system did not 
“remove all of the judge’s sentencing discretion.”** While Congress envisioned “that most cases 
will result in sentences within the guideline range,” there would be “appropriate” instances when 
sentences fell outside the applicable guidelines range.*’’ 

Over the intervening years. Congress and the Supreme Court examined and refined the 
federal sentencing system.” Two cases in particular are worth noting in this testimony. 

The Supreme Court’s 1996 decision in Koon v. United States'^ vms a significant decision 
in guidelines jurisprudence."* In Koon, the Supreme Court held that departure decisions by 
district courts were due deference and that appellate courts should use an abuse of discretion 
standard in reviewing trial courts’ application of the guidelines to the facts.* In reaching its 
conclusion, the Court suggested that Congress “did not intend, by establishing limited appellate 
review, to vest in appellate courts wide-ranging authority over district court sentencing 
decisions.”^* It pointed to 18 U.S.C. § 3742(e)(4), as enacted by the SRA, which provided that 
“[t]he court of appeals shall give due regard to the opportunity of the district court to judge the 
credibility of the witnesses, and shall accept the findings of fact of the district court unless they 
are clearly erroneous.”** It further noted that the statute was amended in 1 988 to require courts 
of appeals to “give due deference to the district court’s application of the guidelines to the 
facts.”** The Court also commented on the “institutional advantage" district courts hold over 
appellate courts in making the factual findings necessary to determining whether a particular 
case warrants departure, particularly because the district courts “see so many more Guidelines 
cases than appellate courts do.”**' 


18 U.S.C. § 355.3 (b)(1), excised by Booker. 

Fifteex Year Report, supra norc 8, ar iv. 

** S. Rep. No. 98-225. at 3233. 

'\Id. 

Id. at 3235. Congress spccitically noted dial it believed a sentencing judge “lias an obligation to consider all the 
rele\ aiil faclors in a case and to impose a sentence outside the guidelines in an appropriate case.” Id. 

‘ For an examination of the kc>- cases impacting the development of the federal scntcncii^ guidelines, see U.S. 
SiiM'iiNciNG Common, Final REPORroNU HH Impacl of United S i aiks v, Booker on Federal Sentencing 1-8 
(2006) [licreiiiaflcr Booker Report]. 

‘^518 U.S. 81 (1996). 

For a more detailed examination of Qie Koon decision, see the U.S. Sentencing Comm’n, Retort to CoNGitESS 
D0\VNW.\RD DEPf\RTL:RES FROM THE FEDER.\L SENTENCING GUIDELINES (IN RESPONSE TO SECTION 401(M) OF R:B. 

Law 108-21) 5-7 (2003) hereinafter Departures Report], 

"‘'Aoo?7,518U.S.at9l. 

Id. at 97. 

"" Id. 

Id. (quoting 18 U.S.C. § 37-12(c)). 

Id. at 98. 
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The Supreme Court heard a series of cases challenging judicial fact finding under the 
Sixth Amendment beginning in 2000 with Apprendi v. Afetf Jersey^' Apprendi involved a 
challenge to a sentence imposed in state court. The defendant was convicted of a firearms 
violation, which carried a prison term of five to 10 years. After he pleaded guilty to the crime, 
the State of New Jersey filed a motion to enhance the sentence under the State’s hate crime 
statute, alleging that the defendant committed the crime of conviction to intimidate a person or 
group because of racial animus. After finding by a preponderance of the evidence that the crime 
was racially motivated, the trial court imposed a 12-year sentence. The Supreme Court reversed, 
holding that the Sixth Amendment requires that “[ojther than the fact of a prior conviction,^'’ any 
fact that increases the penalty for a crime beyond the prescribed statutory maximum must be 
submitted to a jury, and proved beyond a reasonable doubt.”'^’ 

In 2003, Congress enacted the Prosecutorial Remedies and Other Tools to end the 
Exploitation of Children Today Act of 2003.^* The PROTECT Act set forth some of the most 
significant legislation since the SRA in the area of sentencing court departure and appellate 
review of departure decisions. As discussed in more detail, infra, the PROTECT Act 
fundamentally changed the appellate review standard established in Kaon. The PROTECT Act, 
among other things, also formally established a new type of departure for “Early Disposition” or 
“fast track” programs. These new provisions are discussed in Part 1, Section TIT, infra. The 
legislative history of the PROTECT Act, which is more fully set forth in the Commission’ s 
Departures Report, expresses congressional concern that the increasing rate of downward 
departures from the sentencing guidelines at the time was undermining the goals of the SRA, 
particularly the goals of certainty and uniformity in sentencing and of avoiding unwarranted 
disparity. 

The Supreme Court issued its landmark decision rendering the federal sentencing 
guidelines “effectively advisory” on January 12, 2005. In Booker, the Court held that the 
imposition of an enhanced sentence under the federal sentencing guidelines based on the 
sentencing judge’s determination of a fact (other than a prior conviction) that was not found by 
the jury or admitted by the defendant violated the Sixth Amendment.” To remedy the Sixth 
Amendment problem, the Court, therefore, struck two provisions of the SRA and effectively 
rendered the federal sentencing guidelines advisory. 


.S3() U.S. 466 (2000). 

The exception for prior eonvictions is derived from the Court’s holding mAlmemiarez-Torres v. United 
Stales, 523 U S. 224 (1998), Justice Breyer delivered the opinion of the Court, in wliich Cliicf Justice 
Rclmquist. and Justices O'Coimor. Kemicdv, and Thomas joined. The Court held tliat Congress' decision to 
treat recidivism as a sentencing factor upon an alien's subsequent conviction of an illegal reentry offense, 
radier Qian as an element of Qiat offense, did not exceed due process or oQier constitutional limits on 
Congress' power to define elements of crime. 

^ Apprendi. 530 U.S. at 490. For a more detailed examination of Apprendi and the Sixth Amendment case law that 
dev eloped between A pprendi and Booker, including a discussion of the Harris challenge to statutory mandatory 
minimum penalties, see the Commission’s Booker Report, supra note 17. at 9- 1 3. 

Pub. L. No. 108-21, 1 17 Star. 650 (2003) (PROTECT Act). 

Booker. 543 U.S. .at 244. 

Id. at 245. 


5 



17 


A. February 2005 Testimony 

The Commission testified before this subcommittee on February 10, 2005, and 
discussed the possible ramifications on the federal sentencing system. The Commission 
concluded that the system appeared relatively stable, but it identified key components of the 
system that required monitoring. First, the Commission noted that Booker still required that the 
guidelines be calculated and considered because they remained an important and essential 
consideration in the imposition of federal sentences. Second, the Commission recommended that 
the guidelines be given substantial weight in determining the appropriate sentence because the 
guidelines take into consideration all of the sentencing factors set forth in 18 U.S.C. § 3553(a). 
Third, the Commission noted that a post-Soofcr system could operate effectively only if the 
courts continued to provide sentencing documentation required by 1 8 U.S.C. § 3553(c) and 28 
u s e. § 994(w), because without those documents, the Commission would not be able to 
generate the sentencing data needed by Congress and other stakeholders to evaluate the federal 
sentencing system. 

The Commission identified six possible responses to the Booker decision. These 
responses included: (1) a “wait and see” approach; (2) statutory implementation in some form of 
the Booker sentencing scheme; (3) providing a jury trial mechanism for sentencing guideline 
enhancements; (4) “simplification” of the guidelines either by reducing the number of guideline 
adjustments and/or by expanding the sentencing guideline ranges; (5) equating the maximum of 
the guideline sentencing ranges with the statutory maximum for the offense of conviction, and 
(6) broader reliance on statutory mandatory minimum penalties. 

B. March 2006 Testimony 

When the Commission testified before this subcommittee in March 2006, the federal 
sentencing system appeared relatively stable. The Commission closely monitored federal 
sentencing during the year after Booker and compared it to federal sentencing trends across 
time.^' It also released a comprehensive report on the state of federal sentencing in the year after 
Booker, comparing it to key time periods throughout the history of the sentencing guidelines 
system. In March 2006, the majority of defendants (62.2 %) continued to be sentenced in 
conformance with the federal sentencing guidelines.’^ Government-sponsored below range 
sentences also remained stable at 23.7 percent, for a combined conformance rate of 85.9 
percent.” The Commission’s examination of the four major offense categories - drug 
trafficking, immigration, firearms, and fraud - demonstrated similar patterns of stability. The 


The Coimiiission established various lime periods for analysis during its 2006 testimony and aceompanying 2006 
report to Congress on the inipaet of Booker. For those purposes, the Coimnission c.vamined cases sentenced from 
October 1. 2002. Qirougli April 30, 2003, the dale of llie enactment of the PROTECT Act (the pre-PROTECT Act 
period). The second timeframe e.xamuied by die Conunission included cases sentenced between May 1. 2003. and 
June 24. 2004. tlie date of the decision in Blakely v. Washington, 542 U.S. 296 (2004) (the PROTECT Act period). 
The tliird timeframe examined by tire Coimnission included cases sentenced during tire period January 12, 2005, and 
January' 12. 2006 (the /JooFur period). 

Booker Report at 62, supra note 1 7, at 62, Table I . 

” Tilts compared to a conformance rate of 90.6% in the pre-PROTECT Act period (October 1 . 2002, through April 
30, 2003), and 93.7% in the post-PROTECT Act period (Man' 1, 2003, and June 24, 2004). Booker Report, supra 
note 17, at 46. 
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Commission’s review also indicated that the severity of sentences and average sentence length 
remained consistent with ^XQ-Booker trends. 

The Commission did detect, however, an increase in non-government sponsored below 
range sentences following Booker. The Commission detemiined that, a year after Booker, 
nationally about 12.5 percent of cases had nongovernment sponsored, below-range sentences 
attributable either to guideline departures ox Booker By comparison, the non-government 
sponsored, below-range sentence rate estimated by the Commission during the pre-PROTECT 
period was 8.6 percent and during the post-PROTECT Act period was 5.5 percent.'^^ 

Based on the information available at the time, the Commission recommended that 
Congress consider the following; (1) codify the three-step process for imposing a sentence;^^ (2) 
address the standard of review and appellate process as articulated by Booker, (3) ensure the 
timely and uniform use of sentencing documentation; and (4) clarify that a sentence reduction for 
cooperation or substantial assistance is impermissible absent a motion from the government. Tn 
addition, the Commission continued to improve its real-time data collection, analysis and 
reporting to keep stakeholders informed of the developments in federal sentencing. 

Section II; Case Law Develonment 

There have been significant developments in the case law since Booker was decided in 
2005. The Supreme Court has issued seven decisions directly related to the operation of the 
federal sentencing guidelines. These cases have not only directly impacted the sentencing 
practices of district courts but also re-instated a deferential appellate review standard. This 
section provides brief summaries of these key cases and their holdings, and provides an overview 
of the current appellate review system. 

Tn the SRA, Congress created meaningful appellate review of federal sentences for the 
first time. The right of appeal went hand-in-hand with a guideline system: “The Committee 
believes that section 3742 creates for the first time a comprehensive system of review of 
sentences that permits the appellate process to focus attention on those sentences whose review is 
crucial to the functioning of the sentencing guidelines system, while also providing adequate 
means for the correction of erroneous and clearly unreasonable sentences. Section 1291, of 
title 28, United States Code, provides appellate courts with “jurisdiction of appeals from all final 


' ^ Id. at 47. 

See id. at 63; Uniled Slates v. Booker: One Year Later — Chaos or Status Quo?: Hearing Before the Subcomm. on 
Crime, Terrorism, and Homeland Security, 109* Cong. 7 (2006) (slalcmcnl of Ricardo H. Hinojosa. Cliair, U.S. 
Senleiiciiig Coimn’n). 

Tlie 'lliree-sLep process" as arliciilaLed iw Booker and Ritav. United States. 551 U.S. 338 (2007). requires die 
courts to: (1) calculate tlie appropriate guideline sentence; (2) consider any a\’ailable departure provisions set forth 
in the Guidelines Manuat, tlien (3) consider w hether the sentence reached after steps one and two result in a 
sentence that is sufficient but not greater than necessaiy' as mandated b>^ 18 U.S.C. § 3553 (a)(2). Variances are 
cases in which the sentence imposed was below the applicable guideline range and where the court did not cite as a 
reason a provision listed in Guidelines Manual fox imposing a sentence below the applicable guideline 

range. 

- ■ S. Rfp. No. 98-225, at 3338, 
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decisions of the district courts of the United States,” and section 3742, of title 18, United States 
Code, sets the parameters for appeals in criminal cases. 

A. Evolution of the Appellate Standard of Review 

During the first decade of the mandatory guidelines system, review of departure decisions 
and arguments about the proper interpretation of guidelines provisions dominated federal 
sentencing appeals. Tn Koon v. Untied States, the Supreme Court held that departure decisions 
by the district courts were due deference and that appellate courts should use an abuse of 
discretion standard in reviewing trial courts’ application of the guidelines to the facts. The 
Court noted that “[d] istrict courts have an institutional advantage over appellate courts in 
making these sorts of determinations, especially as they see so many more Guidelines cases than 
appellate courts do.”’’ 

Tn 2003, as part of the PROTECT Act, Congress included significant changes to the 
appellate review standard, as well as limitations on district courts with respect to departures from 
the federal sentencing guidelines. Specifically, the PROTECT Act amended 1 8 U.S.C. § 

3742(e) to provide for a de novo standard of review. The PROTECT Act also established factors 
that Courts of Appeals had to consider when reviewing a sentence including whether the 
sentence: (1) was imposed in violation of the law; (2) resulted from the incorrect application of 
the guidelines; (3) was outside the guideline range, and the sentencing court did not provide an 
adequate statement of reasons; (4) departed from the guideline range based on a factor that does 
not advance the objectives in § 3553(a)(2), was not authorized under § 3553(b)(1), or is not 
justified by the facts in the case; (5) departed to an unreasonable degree, in view of the factors 
set forth in § 3553(b); or (6) was imposed for an offense for which there was no applicable 
guideline and was plainly unreasonable,’” The PROTECT Act also required district courts to 
state with specificity the reasons for a sentence outside the otherwise applicable guideline 

41 

range, 


Tn its 2005 Booker decision, the Court excised 18 U.S.C, § 3742(e), holding that the 
provision ''depends upon the Guidelines' mandatory nature.”'*^ The Court devised a 
reasonableness standard of review based on “the past two decades of appellate practice in cases 
involving departures,” the “related statutory language,” and the “sound administration of 
justice.” ^ Notably, the Court did not excise the jurisdictional provisions of 18 LIS.C. § 3742 
that prohibit appellate review of a properly calculated within range sentence. The Courts of 
Appeals quickly settled this ambiguity, however, by permitting review of a within range sentence 
under the rationale that such a sentence may still be “unreasonable” and thus “in violation of the 
law.”'^’ 


Koon V. UmiQd Slates, 518 U.S. 81, 91 (19%). 

"^Jd. at 98. 

18 U.S.C. ^ 3742(e). 

18 U.S.C. § 3582(c). 

Booker. 543 U.S. at 245. 

" Vf/. at 260-61. 

^\See 18 U.S.C. §§ 3742(a). 3742(b). 

See, e.g., United States v. Jimeiiez-Beltre, 440F.3d514 (1st Cir. 2006); United States v. Martinez, 434 F.3d 1318 
( 1 1th Cir. 2006) (“[A] ’^osX-Booker appeal based on the 'unreasonableness’ of a sentence, whether within or outside 
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In 2007, the Supreme Court issued three decisions directly related to federal sentencing in 
the wake of Booker. In RHa i-’. United Slates,^ the Supreme Court upheld a federal appellate 
court’s reliance on a rebuttable presumption of reasonableness for a sentence that was imposed 
within the applicable guideline range, concluding that courts of appeals may but need not apply 
such a presumption when reviewing a within guideline range sentence. The Court further 
clarified the reasonableness review called for in Booker and emphasized the close relationship 
between the guidelines and § 3553(a) factors. The Court held that a rebuttable presumption of 
reasonableness on appeal “simply recognizes the real-world circumstance that when the judge’s 
discretionary decision accords with the Commission’s view of the appropriate application of § 
3553(a) in the mine run of cases, it is probable that the sentence is reasonable.”'’’ The Court also 
made clear such a presumption of reasonableness was not available to the district courts. 

In Gall v. United States the Court considered the question whether the standard of 
review differs for sentences within the applicable guidelines range and those outside the 
guidelines range. The Court concluded that the abuse of discretion standard applies equally to all 
sentences “whether inside, outside, or significantly outside the Guidelines range.”'* The Court 
rejected any “appellate rule that requires ‘extraordinary’ circumstances to justify a sentence 
outside the Guidelines range” or “the use of a rigid mathematical formula that uses the 
percentage of departure as the standard for determining the strength of the justifications required 
for a specific sentence.”'’’’ 

The Court in Gall articulated the process by which appellate courts should assess the 
reasonableness of a sentence. The first step of such review is “to ensure that the district court 
committed no significant procedural error, such as failing to calculate (or improperly calculating) 
the Guidelines range, treating the Guidelines as mandatory, failing to consider the § 3553(a) 
factors, selecting a sentence based on clearly erroneous facts, or failing to adequately explain the 
chosen sentence — including an explanation for any deviation from the Guidelines range.” Only 
if there are no procedural defects should the court move to a “substantive” reasonableness 
analysis using an “abuse of discretion standard.’”’ 

When conducting this review, the court will, of course, take into account the totality of 
the circumstances, including the extent of any variance from the Guidelines range. If the 
sentence is within the Guidelines range, the appellate court may, but is not required to, 
apply a presumption of reasonableness. . . . But if the sentence is outside the Guidelines 
range, the court may not apply a presumption of unreasonableness. It may consider the 


the advisoiy' guidelines range, is an appeal asscniiig that the sentence was imposed in violation of law pursuant lo § 
3742(a)(1).”); Unilcd Slates v. Mickclson 433 F.3d 1050, 1052 (SlliCir. 2006) (“IA]n unreasonable sentence would 
be 'in violation of law ’ and subject to review under 18 U.S.C. § 3742(a)(1) regardless of wlieLlier it was witliin die 
guideline range.”). 

* 551 U. 8.338 (2007). 

551 U.S. at 350-51. 

'*ld. 

552 U.S. 38 (2007). 

Gall, 552 U.S. at 41. 

Jd. at 46-47. 

"" Jd. at 5 1 . 
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extent of the deviation, but must give due deference to the district court’s decision that 
the § 3553(a) factors, on a whole, justify the extent of the variance.^’ 

Tn Kimbrough v. United Stcttes, the Court held that a sentencing judge may consider the 
disparity between the guidelines’ treatment of crack and powder cocaine when detennining an 
applicable sentencing range. The Court observed that, in creating the crack cocaine guidelines, 
the Commission varied from its usual practice of employing an “empirical approach based on the 
data about past sentencing practices,” instead adopting the “weight-driven scheme” used in the 
1986 Anti -Drug Abuse Act that created the 100-to-l disparity between the two drugs and 
maintaining that ratio throughout the drug quantity table." The Court determined upon review 
of the history of the Commission’s actions with respect to crack and powder cocaine that the 
drug trafficking guidelines for crack cocaine offenses did not exemplify what the Court 
perceived to be “the Commission’s exercise of its characteristic institutional role” and resulted in 
sentences for crack cocaine offenses “’greater than necessary’ in light of the purposes of 
sentencing set forth in § 3553(a).”* The Court concluded that “[gjiven all this, it would not be 
an abuse of discretion for a district court to conclude when sentencing a particular defendant that 
the crack/powder disparity yields a sentence ‘greater than necessary’ to achieve §3553(a)’s 
purposes, even in a mine-run case.”” 

In 2008, the Supreme Court again weighed in on post-Booker sentencing. In Irizarry v. 
United States,^^ the Court considered the question whether the notice requirement of Federal 
Rule of Criminal Procedure 32(h) applied to sentences that “varied” from the applicable 
guideline range under Booker as well as typical guideline “departures.” The Court held that Rule 
32(h)” and its previous holding in Burns v. IJniled States^ did not apply to a variance from a 
recommended guidelines range. tn reaching this decision, the Court concluded that: 

Any expectation subject to due process protection at the time we decided Burns that a 
criminal defendant would receive a sentence within the presumptively applicable 
guideline range did not survive our decision in United States v. Booker, (2005), which 
invalidated the mandatory features of the Guidelines. Now faced with advisory 
Guidelines, neither the Government nor the defendant may place the same degree of 
reliance on the type of “expectancy” that gave rise to a special need for notice in Burns. 
Indeed, a sentence outside the Guidelines carries no presumption of unreasonableness.^^ 


552 U.S. 85, 91 (2007). 
al 95-97. 

*/(/. at 109-10. 

■”/</. al 110. 

553 US- 708 (2008), In response {oBumsv. United Stales, 501 U.S. 129 (1991). Rule 32(li) slates Uial "[bjcforc 
the court niav depart from the applicable sentencing range on a ground not identified for departure eitlier in tlie 
presenlence report or in a party’s preliearing submission, the court must give the parlies reasonable notice tliat it is 
contemplating such a departure.” 

Federal Rule of Criminal Procedure 32(h) states that ‘‘[bjefoie the court may depart from the applicable 
sentencing range on a ground not identified for departure either in the presentence report or in a party’s prehearing 
submission, the court must give the parties retisonable notice that it is contemplating such a departure.” 

'^''501 U.S. 129 (1991). 

Irizarry 553 U.S. at 714-15. 

Id. at 7l3-14(citations omitted). 
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The Court held that Rule 32 “does not apply to § 3553 variances by its terms. ‘Departure’ is a 
term of art under the Guidelines and refers only to non-Guidelines sentences imposed under the 
framework set out in the Guidelines.”® 

Tn 2009, the Supreme Court issued two per curiam opinions that further weakened the 
effectiveness of the guidelines. In Spears v. Uniied Stales^* the Court (in a 5-4 per curiam 
opinion) held that district courts may categorically disagree with the guidelines, at least with 
respect to the drug guidelines for crack cocaine offenses. Further explaining its holding in 
Kimbrough, the Court stated “[t]hat was indeed the point of Kimbrough: a recognition of district 
courts’ authority to vary from the crack cocaine Guidelines based on policy disagreement with 
them, and not simply based on an individualized determination that they yield an excessive 
sentence in a particular case.”® Thus, Spears clarified “that district courts are entitled to reject 
and vary categorically from the crack cocaine Guidelines based on a policy disagreement with 
those Guidelines.”® 

Similarly in Nelson v. Uniied Stales, the Court (in another per curiam decision) 
reaffirmed its decisions in Rita and Galt that a presumption of reasonableness is improper at the 
district court level. The Court reiterated that “the sentencing court does not enjoy the benefit of a 
legal presumption that the Guidelines sentence should apply.”® “Instead, the sentencing court 
must first calculate the Guidelines range, and then consider what sentence is appropriate for the 
individual defendant in light of the statutory sentencing factors, , explaining any variance from 
the former with reference to the latter.”** The Court concluded “[t]he Guidelines are not only 
not mandatory on sentencing courts, they are also not to be presumed reasonable.”*'^ 

Again in 2011, the Supreme Court addressed the authority of district courts to impose 
sentences based on policy disagreements with the Commission. In Pepper v. United States^'^ the 
Court held that, when a district court resentences a defendant whose original sentence was 
overturned on appeal, the district court may consider evidence of the defendant’s rehabilitation 
since the original sentence was imposed, and may impose a sentence below the guideline range 
on the basis of this information. The guidelines explicitly prohibit departures on the basis of 
post-sentencing rehabilitation, but the Court emphasized that its “■posi-Booker decisions make 
clear that a district court may in appropriate cases impose a non-Guidelines sentence based on a 
disagreement with the Commission’s views,” and that this was such a case.^* 


“M. al 714. 

’’’ 555 U.S. 261 (2009) (per curiam). 
“ 74. at 264. 

“/rf. at265 
Id. (citations omitted). 

Id. 

’“_U.S._. 131 S. Ct. 1229 (2011). 
” Id- at 1247. 
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B. The State of Federal Appellate Review 

Based on hearings, statistics, and case law, the Commission has concluded that the Court 
after Booker has taken some of the “teeth” from appellate review of federal sentencing decisions. 
The vast majority of sentencing appeals today are based on guideline application or other 
procedural issues. Appellate courts rarely address the substantive reasonableness of a sentence. 

Several factors limit the effectiveness of appeals in alleviating sentencing differences as 
envisioned by the Court in Booker. First, only a small portion of sentences are appealed each 
year. Immediately following Booker., there was an increase in the number of sentences appealed, 
but in recent years the numbers have leveled off and are more similar to pre-Booker levels. In 
fiscal year 2006, the first full year after Booker, 8,283 appeals were fled challenging criminal 
sentences.’^ This represents over 1 1 percent of the 72,5 10 criminal sentences imposed in that 
year.^^ In contrast, in fiscal year 2010, 5,269, or roughly six percent of the 83,946 felony and 
Class A misdemeanor sentences imposed were appealed by either the government or defendant.’”' 
In the years immediately prior to Booker, sentencing issues were raised in the cases of 
approximately 4,200-4,600 defendants each year.’’ 

Second, the Government initiates only a small portion of these appeals. In fiscal year 
2010, the government only raised sentencing issues in 86 cases, while defendants raised such 
issues in 5,21 5 cases.’® As noted by some circuit judges and evidenced by the low number of 
government-initiated sentencing appeals, sentences below the applicable guidelines range are not 
frequently appealed.” Second, the Government initiates only a small portion of these appeals. 

There are a number of reasons why appeals by defendants predominate. First, after 
Booker defendants may appeal even those sentences that are within a properly calculated 
guideline range, as well as those above and even those below the range, arguing that the district 
court did not go low enough or failed adequately to consider relevant evidence Unless a 
defendant is bound by a plea agreement, there is little reason not to appeal.™ Whereas a 
defendant's attorney is ethically bound to appeal as long as the defendant requests it,*“ an appeal 


U.S. Sf.ntf.xcixci Comm'n, 2006 Sot.'RcrmwK or Frur.RAi. Sr.NTF.KcrNci Statistics, Table 55. 

Id. at Table 10. 

'‘^U.S. Sfntkncixg Common, 2010 Sot;RCEB(X)K of Fedf.rai. Sentencing Stattsttcs. Tables 10 and 55. 

See U.S, Sentencing Comm’n, 2004 Sourcebook of Federal Sentencing Statistics Table 55 (4,601 
appeals); U.S. Sentencing Comm’n. 2003 Sol rcebook of Federal Sentencing Stahstics, Table 55 (4,383 
appeals): U.S. Sentencing Comm’n. 2002 Sol rcebookofFedeilvl Sentencing Stahstics .Table 55 (4,492 
appeals): U.S. Sentencing Comm’n. 2CK)1 Sourcebook ofFedeil\l Sentencing Stahstics Table 55 (4,226 
appeals). 

“^U.S. Sentencing Com.m’n, 2010 Sourcebook of Federal Sentencing Statistics Tables 56 and 56A, 

'' See USSC 2010 Naikmal Training Seminar. New Orleans. LA (June 17. 2010) (Remarks of Honorable Gerald 
Lynclu U.S. Court of Appeals for the Second Circuit) [heieinafler Lynch 2010 National Training Remarks). 

See, e.g.. United Stales v. Olhovsky, 562 F.3d 530, 546-50 (3d Cir. 2009). 

^ Some circumstances in wliich tire defendant might be precluded from appealing include cases in wliich the 
defendant signs an appeal wancr in exchange for a benefit at sentencing, and cases in wliich the government and tlie 
defendant agree to a binding sentence recommendation under Rule 1 1(e)(1)(C). 

See, e.g., Roe v. Flores-Ortega, 528 U.S. 470. 479. 484 (2000) (noting that ‘The better practice is for counsel 
routinely to consult with the defendant regarding the possibility of an appeal.’' and holding that “when counsel's 
constitutionally deficient performance deprives a defendant of an appeal that he otherwise would have taken, the 
defendant has made out a successful ineffective assistance of counsel claim entitling him to an appeal ’). 


12 



24 


on the part of the government is discretionary and requires specific approval from the Solicitor 
General.^’ Booker did not cause this imbalance in the types of appeals being brought; this 
disparity has always existed. 

Second, only a small percentage of sentences are challenged as being too low, while 
thousands are appealed as being too high.*^ This is true even though the majority of sentences 
imposed that are outside the guideline range are below, rather than above the range. For 
example, in fiscal year 2010, sentencing courts elected to impose 14,565 below-range 
sentences.^'^ This represents close to eighteen percent of the 8 1,859 sentences imposed that 
year.^'^ Tn contrast, sentencing courts imposed 1,512 above-range sentences.^’’ This represents 
less than two percent of all sentences.*^^ 

Finally, the circuits are divided on whether a sentence within a properly calculated 
guideline range is entitled to a presumption of reasonableness. Tn the case of certain guidelines 
some circuits have even suggested that a within guideline sentence will often be unreasonable.’^’^ 
Other circuits have examined the same guideline and explicitly affirmed that it should be 
presumed reasonable.^^ 

Feedback the Commission has received suggests that district court judges generally view 
the appeals process as functioning well, whereas some appeals court judges view the appeals 
process as broken. District court judges generally consider proper the discretion afforded to 
them under the Booker standard of review. Indeed, 75 percent of federal district judges believe 


® See U.S. Attornhy Manu.vl. ^2-2.121 (Necessily of Aulhorizalionby Solicitor General - Appeals or Petitions 
on Belialf of tlie United States), av ailable at 

http://w\\w.justice.gov/usao/eousa/foia_reading_room/usain/title2/2mapp.htm#2-2.121. 

See U.S. Sektekcino Comm’k. 2U04 Sourcedook of Feder^al Sektexcing Statistics, Tables 56 and 56A 
(Sentencing issues raised by die defendant in 4500 cases and die govenunent in 133 cases): U.S. Shm'HNCTNG 
Comm’n. 2U03 Sourcebook or Fldhiual Sln ilncino Staiisiics at Tables 56 and 56A (Sentencing issues raised 
by tlie defendant in 4,3 13 cases and the govemiiienl in 112 cases). 

See U.S. Sextekcixo Comm’k. 2010 Sourcebook or Federal Sektexcing St.atistics. Tables 56 and 56A. 
Id. at Table N. 

Id. 

Id. 

^'Id. 


See, e.g., United States v. Dorvee, 016 F.3d 174. 188 (2d Cir. 2010) (encouraging district judges “to take seriously 
die broad discretion dicy possess in fasliioniiig sentences under § 2G2.2-oncs dial can range from non-cuslodial 
sentences to the statutory maxiinuin-bcaring in mind lliat Uicy arc dealing with an eccentric Guideline of Ihglily 
unusual provenanee wliiclu unless carefully applied, can easily generate unreasonable results.”) 

United States v. Mautancs, 032 F.3d 37i (7th Cir. 2011); United States v. Gray, 405 F. App’x. 436 (1 ith Cir. 
2010). See aha United States v. Irey, 012 F.3d 1160, 1203 (1 ItliCir. 2010) (en banc) (rejecting “as unreasonable 
and a clear error in Judgment the view tliat die guidelines involving sc.\ crimes against cliildrcn are loo liarsli in a 
mine-run case because pedopliiles lia\ e impaired voUtion”). 

See, e.g. . USSC Public Regional Hearing on the Twenly-P'ijlh Anniversary of ihe Passage of the Sentencing 
Reform Act of 198-f Chicago. IL (Sept. 9-10, 2009) (Testimony of Honorable Pliilip Simon Northern District of 
Indiana, transcript at 102-03) [liereinafter -S/won 25'^ Anniwrsary Testimony\.. 
http://\v\\w.ussc.go\'/Legislative_and_Public_Affairs/Piiblic_Hearings_and_Meetings/20090909- 
10/Public_Hearing_Transcript.pdf; USSC Public Regional Hearing on the Twentv-Fifth .inniversarv of the Passage 
of the Sentencing Reform .Act of 1984 Austin, 7I\'(Nov. 19, 2009) (Statement of Honorable Robin J. Cauthron, 
Western District of Oklahoma, written statement at 3) [hereinafter Cu-wtAro/? 25^^ Anniver.sary Statement}, 
http://\vww.ussc.gov/Legislative_and_Public_Affairs/Public_Heaiings_and_Meetings/2009l 1 19-20/Caulhron.pdf. 
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that the current advisory guidelines system best achieves the purposes of sentencing. The 
defense bar generally views the post-Boo^er review for reasonableness as “strik[ing] the 
appropriate balance between the district and appellate courts.”^^ Some defense attorneys 
describe appellate review after Booker as a return of discretion to the district courts and a 
correction of the appellate courts’ previous “overly strict enforcement of the guidelines [which] 
created unwarranted uniformity.”^'^ Tn contrast, some prosecutors believe that there is little 
meaningful appellate review of sentences,^"^ which has led to a decrease in the number of cases 
appealed by the government on sentencing grounds.^^ They note, however, that the number of 
sentencing appeals by defendants has increased because all sentences are subject to review for 
both procedural and substantive reasonableness and any defendant who is dissatisfied with his 
sentence now has a right of appeal.^^ 


U.S. Sentencing Common, Resetlts of Seiryey of United States District Judges Janet ary 2010 through 
March 2010 (2010) (response to Question 19). 

USS(' Public Regional Hearing on the Twenty-Fifih Anniversary of the Passage of the Sentencing Reform A ct of 
1984 Austin, TX (Nov. 19, 2009) (Statement of Jason D. Hawkins, First Assistant Federal Public Defender for the 
Northern District of Texas, written statement at 23) \\\cvc\\y{ixct Hawldns 25^‘ Anniversary Statement]. 

USSC Public Regional Hearing on the Tyvent}~Fifth Annh-ersary of the Passage of the Sentencing Reform Act of 
1984 at Chicago, IL (Scpl. 9-iU 2009) (Siatcmcni of Jacqueline A. Jolmson. First Assistant Federal Public Defender 
for the Northern Distriet ofOliio. written stateiiicnl at 4) [hereinafter do/iw.swi 25*’’ Anniversary^ Stalement]. 

See. e.g . , IISSC Public Regional Hearing on the Twenty-Fifth . \nniversary of the Passage of the Sentencing 
Reform Act of 1984 at Stanford, CA (May 27-28, 2009) (Testimony of Karin J. Iimnergui. then- U. S. Attorney for 
the District of Oregon, transcript at 244) [hereinafter 23^^ Anniversary Testimony]. 
http://www.ussc.gOv/Lcgislativc_and_PLibIic_Affairs/Public_Hcarings_and_Mcclings/20090527-28/Agcnda.htm ; 
USSC Public Regional Hearing on the Twenty-Fifh Anniversary of the Passage of the Sentencing Reform Act of 
1984 at New York, NY (July 9-10, 2009) (Testimony of Honorable Benton J . Campbell, Eastern District of New’ 
York, transcript at 301-304) [hereinafter Campbell 25''' Anniversary- Testimony]. 
http://wwvv.iissc.go\’/Legislative_and_Piiblic_Affairs/Public_Hearings_and_Meetings/20090709- 
10/Public_Hearing_Transcripi,pdf; USSC Public Regional Hearing on the Twenty-Fifth Anniversary of the Passage 
of the Sentencing Reform Act of 1984 at Chicago, IL (Sept. 9-10. 2009) (Statement of Honorable Edward M. 
Yarbrough, MiddleDistrict of Tennessee, statement at 4) [hereinafter Yarbrough TS''' Anniversary- Statement\ J. 
http://wwvv.ussc. go\VLegislative_and_Pubhc_Affairs/Public_Hearings_and_Meetings/2009 1020- 
2 l/Gaoettetestimony.pdf ; USSC' Public Regional Hearing on the Twenty-Fifth Anniversary of the Passage of the 
Sentencing Reform Act of 1984 at Phoenix, AZ (Jan. 20-21. 2010) (Statement of Dennis Burke, then- U.S. Attorney. 
District of Arizona, statement at 8-10), 

http://ww’w.ussc.gov/Lcgislativc_and_Pubtic_Affairs/Public_Hcarings_and_Mcctings/20100120- 
2 i/Biirkc_Tcstimony,pdf; C '.SIS'C Public Regional Hearing on the Twenty-Fifth Anniversary of the Passage of the 
Sentencing Reform Act of 1984 at Austin, TX (Nov. 19-20, 2009) (Testimony of Joyce W. Vance, U.S. AUomey , 
Norlhcni District of Alabama, transcript at 317-319), 

lillp://\vww. ussc.gov/Legislalive_and_Pubhc_AlTairs/Public_Hearings_and_Meetiiigs/2009I119- 
20/Aiistin_Traiiscript.pdf 

See See, Campbell 25"' Anniversary Testimony, supra note 95, transcript at 318; USSC Public Regional Hearing 
on the Twenty-Fifth Anniversary of the Passage of the Sentencing Reform Act of 1984 at Chicago, IL (Sept. 9-iO. 
2009). (Tesluuony of Edward M. Yarbroiigli. U.S. Attorney, Middle District of Teimessee, transcript at 247). 
liltp://www.ussc.go\/Legislalive_aiid_Pubhc_A£rairs/Public_Hearings_aiid_Meetiiigs/20090909- 
10/Pub lic_Heariiig_Transcript.pdf; USSC Public Regional Hearing on the Twenty--Fifth Anniversary of the Passage 
of the Sentencing Reform Act of 1984 at Denver, C(9(Oct. 20-21, 2(X)9) (Testimony of B. Todd Jones, U.S. 
Attorney, District of Minnesota, transcript at 156). 

http://wwvv.ussc.go^’/Legislative_a^d_Public_AfTai^s/Public_Hea^illgs_a^d_Meeti^gs/20091020- 

21/Public_Hearing_Transcript,pdf. 

See, Tmmergut 25* Anniversary’ Testimony, supra note 95, transcript at 244-45; Yarbrough 25* Anniversary’ 
Statement, at 4. 
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In contrast, some circuit judges have expressed concern about the lack of clarity in the 
Supreme Court’s directives in Boomer, particularly with respect to substantive reasonableness.^^ 
Even those judges who describe the post-Booier advisory guideline system as “working well” 
seek additional guidance regarding the standard for substantive reasonableness.^^ Perhaps most 
telling is that judges in two circuits with robust appellate dockets, the Fifth Circuit and the Ninth 
Circuit, expressed significant concern over both the lack of clarity regarding the standard to be 
applied when reviewing a sentence for substantive reasonableness and the resulting deference to 
the district court’s discretion.^^ Moreover, some judges in circuits with a high volume of 
sentencing appeals view the development of a reasonableness standard based on a review of past 
cases as “unrealistic. 

In dissenting opinions circuit judges have voiced concerns regarding the courts’ inability 
to apply a consistent standard of reasonableness review that gives the proper deference to the 
district court without abdicating the appellate court’s role. For example, in one case, a Ninth 
Circuit judge dissented from the denial of rehearing en banc, criticizing the panel opinion for 
“[ejmploying what amounts to a de novo standard of review” in reversing a within-guideline 


See, e.g., C/SSC 20/0 National Training Seminar, New Orleans. TA (June 17, 2010) (Remarks of Honorable 
Andre Davis, U.S Courl of Appeals for the Founli Circuil) Davis 2010 Naiionol Training Remarks] 

(staling dial judges liavc “no idea wlial subsianlivc reasonableness looks like”); see also USSC. Public Regional 
Hearing on the Tweniy-Fijih Anniversary of the Passage of the Sentencing Reform Acl of I9S4 Chicago, IL (Scpl. 

10, 2009) (Testimony of Danny Boggs, 6th Cir, transcript at 214) [hereinafter /Jogg.v 25tli Anniversary Testimony], 
(noling liic lack of guidance from Congress, die Supreme Couri or die Seniencing Coimnission regarding llie “lask 
of ir> ing to son die unwarraiued dispariiies from ihe wanamed dispnriiies”). 
liUp://www.ussc.gov/Lcgislalivc_and_Public_Affairs/Piiblie_Hearings_and_Mcelings/20090909- 
l()/Public_Hearing_Traiiscripi.pdf. 

See, e.g. . See, e.g. , USSC Public Regional Hearing on the Twenty-Fifth Anniversary of the Passage of the 
Sentencing Reform Act of 1984 Austin. 'LX (Nov. 20. 2009) (Testimony of Honorable Editli Jones, Chief Judge, U.S. 
Court of Appeals fortlieFiftli Circuit, transcript at 212. 219) pitiQindix&r Jones 25^^ Anniversary Testimony], 

(staling “the guidelines, as a practical inauer. isTyti Booker, are working well” but “it is veiy- diflicull to find a 
priiiciple[dj basis. . . for saying tliat a sentence is unreasonable” ). 

lirtp://www’.ussc.go\VLegislative_and_Pubhc_Afrairs/Public_Hearings_and_Meetings/20091119- 
20/Austiii_Trdnscript.pdf; USSC Public Regional Hearing on the Twenty-Fifth Anniversary of the Passage of the 
Sentence Reform Act of 1984 at C'hicago, 11, (Sept. 9. 2009) (Testimony of Jeffrey Sutton. U.S. Court of Appeals for 
the Sixth Circuit, transcript at 207) [hereinafter Sutton 25'^ Anniversary Testinion\i], 
http://vvwvv.ussc.gOv/Legislative_and_Pubtic_Affairs/Public_Hearings_and_Meetings/20090909- 
10/Public_Hcariiig_Transcript.pdf; USSC Public Regional Hearing on the Twenty-Fifth Anniversary of the Passage 
of the Sentencing Reform Act of 1984 Denver, CO (Oct. 20, 2009), (Testimony of Honorable James Lokcii, Cliicf 
Judge. U-S- Court of Appeals for the Eiglilli Circuil. transcript at 57) [hcrcinaricr Token 25^' Anniversary 
TesUmony^, lillp://\vvv\v. ussc.gov/Lcgislalivc_and_Public_AlTairs/Public_Hcarings_and_Mcclings/20091020- 
2 l/Public_Hearing_Traiiscripl.pdr. 

See. e.g., Jones 25‘^ Anniversary Testimony, supra note 99, transcript at 219, 249 (describing “the sense of 
rulilily” in rcinanding cases for procedural unreasonableness); USSC Public Regional Hearing on the Tweniy-Fifih 
Anniversary of the Pa.ssage of the Sentencing Reform Acl of 1984, PaloAHo, CA (May 27. 2009) (Testimony of 
Honorable Alex Kozinski, Cliief Judge 9lli Gr.. transcript at 43-49) [hereinafter A.'iyzm.v/.7 25^^ Anniversary 
I'eslimony] (staling “there's nodiing dial 1 Iiave figured out on appeal dial we can really do to constrain the oudier 
judges”), http://wvvvv.ussc. gov/Legislaliv'e_and_Public_Affaiis/Public_Heaiings_and_Meetings/20090527- 
28/Transcript_20090527-28.pdf. 

./ones 25'^ .Anniversary Te.stimonv supra note 99, transcript at 219; .see also Sutton 25''^ .Anniversan! Testimonv, 
.supra note 99, transcript at 209 (describing reasoning on substanth'e reasonableness as “good for one train and one 
train only”). The individualized nature of the substantive reasonableness analysis has also been expressed in circuit 
opinions. See, e.g.. United States v. Dixon, 449 F.3d 194, 205 (1st Cir. 2006) (“sentencing determinations hinge 
primarily on case-specific and defendant-specific considerations”). 
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sentence as unreasonable/^^ In another case from the same circuit, a judge dissented from the 
denial of rehearing en banc, noting that “the desirable principle of deference to the sentencing 
judge, if taken too far, is transformed into an undesirable principle of no review in effect for 
substantive reasonableness of a sentence,” and concluded, “[t]he scope of our duty to review a 
district court’s sentencing decision for substantive reasonableness under an abuse of discretion 
standard goes beyond what our court did here, and we would all benefit if we had a better 
standard for such circumstances,”^^^^ In reaching that conclusion, the judge opined that the case 
“puts the Ninth Circuit in what T consider to be a conflict with several of our sister circuits who 
have adopted a more vigorous approach to reviewing sentences for reasonableness”’^’'^ 

Similarly, a judge in the Eighth Circuit described the affirmance of a sentence as “establish[ing], 
effectively, a standard of no appellate review at all.”'*’'* The judge went on to state that his circuit 
“adopt[ed] a posture today that is so deferential that, so long as the district court gives lip service 
and a bit of discussion to the relevant 18 U.S.C. § 3553(a) factors, a sentence will almost never 
be reversed, procedurally or otherwise.”'*’’ 

At the same time, circuit judges express frustration with remanding cases for 
resentencing based on procedural issues because on remand the sentencing judge is likely to 
provide a more detailed explanation for the same sentence, which will satisfy the standard for 
procedural reasonableness.'*’*' This frustration has led some appellate judges to describe the 
appellate role as “a waste of time”'*’^ or “make work.”'*"* Moreover, appellate judges describe a 
system in which procedural issues are fruitlessly over-litigated because those are the issues 
addressed by the appellate courts."”^ As one judge described it, courts of appeals will usually 


United States v. Amezcua-Vasquez. 586 F.3d 1176. 1179-80 (9th Cir. 2009) (O'Scannlain. dissenting from denial 
of reliearing enbanc). 

United States v. Whiteliead. 559 F, 3d 918 (9th Cir. 2009) (Gould. J.. dissenting from denial of rehearing en 
banc). 

Whitehead. 559 F,3d at 920, 

United States v. Feemster. 572 F, 3d 455, 471 (8tliCir. 2009) (Beam. J .. dissenting from denial of rehearing en 
banc). 

Feemster. 512F.Uiii 511. 

e.g., Jones 25th Anniver.<iary Te.'itimony, .supra note 99, transcript at 249 (describing reversal on procedural 
grounds as futile); USSd Public Regional Hearing on the Twent\--F{fth .inniversary of the Passage of the Sentencing 
Reform Act of 1984 (Chicago, II. (Sept. 10, 2009) (Tcsliinoin' of Honorable Frank Easterbrook, Chief Judge U.S. 
Court of Appeals for the Seventh Circuit, transcript at 193) flicrciiiaftcrfmrer/jwoAt^.J'^'/lu/ui ersarv Testimonx^ 
(describing remand on procedural reasonableness as “an c.xcrcisc dial lias a limited, if any, efrccl on Uic scnicncc'’ 
and “a nial^c work prcsciiplion’'). 

liUp://\v\vw.ussc.go\/Legislali\e_and_PubIic_AlTairs/Public_Heariiigs_and_Meelings/20090909- 
10/Public_Hcarii^_Transcript.pdf; USSC Public Regional Hearing on the Twenty-Fifth Anniversary of the Pas.sage 
of the Sentencing Reform Act of 1984 Denver, CO (Oct. 20, 2009) (Testimony of Honorable Harris Hartz, lOih Cir., 
transcript at 45-46) [hereinafter Hart/ 25**^ Amiivcrsary' Testimony], 

lillp://\v\vw.ussc.go\/Legislali\e_and_Public_AlTairs/Public_Hearings_and_Meelings/20091020- 
2 1/Pub lic_Hearing_Traiiscripl.pdf. 

USSC 2010 National Training Seminar, New Orleans, LA (June 17. 2010) (Remarks ofHonorable WiUiam Riley. 
Cliief Judge 8th Cir.) (hereinafter Rileys 201 0 National Training Remarks\ (stating tliat tlie appellate role has been 
diminished to the point of being “a waste of time"’)- 

Fa.sterhrook 25th Anniver.sarv Testimony, .supra note 107, transcript at 193 (describing remand on procedural 
reasonableness as “a make'-work prescriptioiC). 

See, e.g., Token 25th Anniversary Tcstiinonytranscript at 35, Sutton 25th Anniversary Testimony transcript at 
205; hut see Hartz 25th Anniversary Testimony transcript at 46-47 (describing practice of “tiy'[ing] not to write more 
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look for any “procedural hook” to justify vacating a sentence that the court of appeals believes to 
be too high or too low rather than holding that the sentence is substantively unreasonable.'’*^ The 
same judge described this practice as “intellectually dishonest 

An issue related to appellate review has arisen from the Court’s jurisprudence. 

Beginning with the Kimbrough opinion holding that the lower courts could vary from the federal 
sentencing guidelines because of a policy disagreement, the Court has increasingly encouraged 
the lower courts to examine federal sentencing guidelines developed as a result of “congressional 
directives”^^^ and impose a sentence other than the otherwise applicable advisory guideline range 
sentence because of a policy disagreement with the underlying rationale for the guideline. The 
Court suggests this “policy disagreemenf’ analysis is appropriate because guidelines that result 
from congressional directive, particularly specific directives"^ “do not exemplify the 
Commission’s exercise of its characteristic institutional role.”^^'* 

The argument has been made increasingly that a guideline is not an appropriate 
benchmark or starting point if the guideline is based on a congressional directive rather than on 
the Commission’s review of empirical data and national experience.^^^ Litigants have 
successfully argued that when Congress directs the amendment process for a particular guideline, 
the Commission is not playing its characteristic role in promulgating guidelines based on 
empirical data and national experience.^*^ To support this argument, litigants rely on the 
Supreme Court’s holding in Kimbrough in part on the assertion that in setting the crack cocaine 
guidelines, the Commission abandoned its characteristic institutional role. 

Some courts have read Kimbrough and Spears to have established a “new paradigm” in 
which district courts are permitted “to disagree categorically with [congressional] directives in 
providing an individual sentence ’’ They read Kimbrough to instruct “sentencing courts to 
give kss deference to guidelines that are not the product of the Commission acting in ‘its 
characteristic institutional role,' in which it typically implements guidelines only after taking into 


than a paragraph” about substantive reasonableness as an attempt to ‘send a signal to counsel on both sides fnot to] 
bring these appeals on substantive reasonablei^ess”). 

Lynch 2010 N’otiona! Training Remarks, supra note 77. 

Lynch 2010 National Training Remarks, supra note 77. 

The SRA contained a number of congressional directives to the Commission about how it should formulate and 
structure the federal sentencing guidelines. Since 1984, Congress has directed the Comniission to act in the areas of 
sentencing well over 100 liiiics. 

The Coimnission considers a congressional directive to U»c Commission to be “specific” in nature if il “stales llic 
congressional w ill in terms of a designated, resulting guideline offense level tliat [J Coimnission amendments are to 
achicrv'c.” U.S. Sentencing Comm'n., Special Report to Congress: M-Andatory Mikimetm Pen.alties in the 
Federal Crimin.al Justice System (as directed by section 1703 of Pub. L. 101-647) at 120 (1991). 

“ ' Kimbrough. 552 U.S. at 89. 

See e.g.. United Stales v. Mondragon-Sanliago, 564F.3d 357 (5lh Cir. 2009) (rejecting argument a guideline not 
based on empirical data is entiQed to less deference, and holding Uial any lack of empirical basis underlying Qie 
illegal reentry guideline renders tire sentence substanth'ety unreasonable). 

See Kimbrough, 552 U.S. at 109 (2007) (noting that the crack cocaine guidehnes ‘do no exemplify- the 
Commission's exercise of its characteristic institutional role” because “[i]n fonuulating Guidelines ranges for crack 
cocaine offenses, as we earlier noted, the Commission looked to the mandatory- minimum sentences set in the 1986 
Act. and did not take account of ‘empirical data and national experience.’”) (citation omitted). 

” United States v. Rcycs-Hcrnandcz, 624 F.3d405, 417-418 (7th Cir. 2010) (“Congressional ‘directives' to the 
Sentencing Commission are unlike statutes in that they are not equally binding on sentencing courts”). 
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account ’empirical data and national experience. Other circuits disagree. Thus the 
circuits are divided on the question whether guidelines promulgated in response to a 
congressional directive to the Commission are entitled to less deference than guidelines 
promulgated pursuant to the Commission’s “characteristic institutional role.” As a result, the 
Commission notes a growing body of case law disavowing the federal sentencing guidelines for 
child pornography, immigration, crack cocaine, and fraud offenses based on this rationale.'^^ 

Section TTT: Federal Sentencing Practices and Trends Across Time 

For many years, the Commission has been collecting, analyzing, and reporting on 
sentencing practices and trends, and in near real-time since 2004. This section of the testimony 
provides an overview of key federal sentencing practices during fiscal year 2010, as well as 
detailed analyses of federal sentencing practices across time. 

A. Federal Sentencing in Fiscal Year 2010 

1 . Caseload Composition and Plea Rate 

The federal caseload’^' has more than doubled in the last 15 years, Tn fiscal year 2010, 
the Commission received information for 83,946 individual felony or Class A misdemeanor 
cases, compared to 42,436 cases in fiscal year 1996. Tn fiscal year 2010, 96.8 percent of 
offenders pleaded guilty. 


Reyes-llernandez, 624 F,3d at 418 (7ih Cir. 2010). See also United Stales v. Rodriguez, 527 F.3d 221, 227 (Isl 
Cir. 2008) (’‘[TJhe fast-track departure scheme does not 'exemplifS' tlie [SentencingJ Commission's exercise of its 
characteristic institutional role, ’ IJ In otlier words, the Commission has 'not take [nj account of empirical data and 
national experience ’ in fomiulating them. [J Thus, guidelines and policy statements embodying these judgments 
desen-^e less deference than the sentencing guidelines normally attract.") (citations omitted). 

United States v. Arrelucea-Zamudio, 58 1 F.3d 142. 149-150 (3d Cir. 2009) (collecting cases and rejecting the 
approach of the Fifth, Ninth, and Eleventh Circuits, which have concluded that district courts may not disagree with 
congressional policy , specifically with rcspcct to vaiy'ing due to perceived fast-track disparity, and stating that "the 
attempt to distinguish fast-track programs from the scntcucing guidance prov ided in Kimbrough, and constrain a 
district court's sciilciiciiig discrcuoii solely on the basis of a congressional policy argument, is unpcrsuasivc.”). 

The Federal Defender Service lias a scries of wliitc papers available lo praclilioncrs llial ‘'dcconslrucl" the federal 
sentencing guidelines and provide arguments for why guidelines covering certain categories of offenses do not 
reflect the Commission's expertise. 

’ The Commission receives a report of llic sentence inqioscd in all cases lo wliicli the scnlcnciiig guidelines apply , 
wliich arc all felony offenses and all Class A misdemeanors in the United Stales courts. See generally 28 U.S.C. § 
994(vv); USSG ^IBI.9. 

The Commission notes that as of September 1, 2011, there were 217,839 total federal iimiales. See 
wvvw.boD.tiov/lQcations/w'eeklv report.lsp (last visited on September 5. 2011). Between fiscal years 2006 and 2010. 
tlie Bureau of Prisons estimates that the average net increase in the federal prison population was 4.50U offenders 
per year. See BOP. Buildings and Facilities (B&F) Appropriation for FY2012, available at 
hrtp://vvwvv.bop.aov/new's/budget.isp (last visited September 5, 2011). 

Tn fiscal year 2010 the Commission also received documents in 149 cases in which an organization was 
sentenced. Additionally, the Commission received documents in 4, 1 20 cases in which a rcscntciicing or other 
modification of sentence occuTred. 
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In fiscal year 20 1 0, four offense types together accounted for more than 82 percent of the 
federal caseload: immigration'^'’ (34.4%), drugs'^^ (28.9%), fraud'^*^ (9.7%), and firearms'^^ 
(9.6%). In addition, non-fraud white collar offenses/^ child pornography offenses/^'" and 
larceny offenses’'^’^ accounted for 3.6 percent, 2.3 percent, and 2.0 percent of the caseload, 
respectively, in fiscal year 2010. Other offenses accounted for 9.5 percent of the caseload. 

2. Demographics 

Non-citizen offenders accounted for 47.5 percent of federal offenders in fiscal year 2010, 
The average age of federal offenders sentenced in fiscal year 2010 was 35.3 years with a median 
of 33.0 years. More than half (51.4%) of federal offenders sentenced did not graduate from high 
school, and 5.4 percent graduated from college. The overwhelming majority (86.8%) of 
offenders were men. In fiscal year 2010, 48. 1 percent of all offenders were Hispanic, 27.6 
percent were White, and 20.7 percent were Black. 

3. Criminal History 

More than half of all offenders sentenced in fiscal year 2010 had a prior criminal history 
serious enough to result in a more severe sentencing guideline range than would have been the 
case if the offender had no prior criminal history. In fiscal year 2010, 56.1 percent of all 
offenders had a prior criminal history that assigned them to Criminal History Category (CHC) IT 
or higher under the guidelines. Just over three percent of oft'enders were found to be Career 
Criminals, and 0.8 percent were found to be Armed Career Criminals, designations that 
significantly increase the otherwise applicable guideline range. 

4. Type of Sentence Imposed 

In fiscal year 2010, over 87 percent of federal offenders were sentenced to serve a term of 
incarceration with no type of alternative to incarceration imposed as part of the sentence.^^^ The 
average sentence length was 44.3 months, and the median sentence was 21 .0 months. 


Immigration offenses includes trafficking in United Stales passport, trafficking in entrv- documents, failure to 
surrender naturalization certificate, fraudulently acquiring United States passports, smuggling of an unlawful alien, 
fraudulently acquiring entrj^ documents, and unlawfully entering the United States. 

Drug offenses include drug trafficking, use of a communication facilit>% and simple possession. 

Fraud offenses include odometer laws and rcgulalions. insider trading, and fraud and deceit. 

Firearms offenses include unlawful posscssion/lransporlalion of firearms or aimnunilion; possession of 
guns/explosives on aircrafU unlawful tmfficking in explosives, possession of guns or e.xplosives in a federal facdily 
or school, use of fire or explosives to commit a felony, and use of firearms oranuniinition diirii^ a crime. 

Non-fraud wliiic collar offenses include cnibczzlcmcnl. forgciy/counlcrfciling, bribers , moiic> laundering, and 
lax offenses. 

Cliild pornography offenses include the sale, distribution, Iransporlaliou, sliipmenl. receipl. or possession of 
materials involving Qie sexual exploilalion of minors. 

' Larcem- includes bank larceny, tlieft from benefit plans, theft of mail, receipt or possession of stolen proper^- , 
and theft from a labor union. 

For information on criminal historv'. seeU.S. Sentencing Coinm’n Fiscal Year 2010 Sourcebook of Federal 
Sentencing Statistics, Table 20. 

The Commission notes an important aspect of the federal criminal caseload and the number represented here: 

"The federal sentencing caseload is composed of a substantial proportion of non-United States citizens.’ U.S. 
Sfktfkcing CoKfM’K, At.tf.rnatiyf.s toIkcarcer.ation, at 4 (January 2009) [hereinafter Aftfrkativfs 
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Slightly more than seven percent receive a sentence of probation only. The remaining 
offenders are sentenced to a mix of probation and some fonn of confinement (e g., home 
detention or other confinement) or to a mix of incarceration and community confinement. 

Among U S. citizen offenders, 81.0 percent receive a sentence of imprisonment. Straight 
probation is imposed in 9.7 percent of cases involving a United States citizen. 

Tn fiscal year 2010, Hispanics received a sentence of imprisonment in 94.6 percent of the 
cases in which they were the offender, followed by Blacks (86.4%), Whites (79.6%), and Other 
races (77.4%). The rate at which Hispanic offenders were imprisoned was affected, in part, by 
the fact that many Hispanic offenders are non-citizens and due to that status are often not eligible 
for pretrial release or alternatives to incarceration. 

5. Sentencing Relative to the Guidelines Range 

The rate at which courts impose sentences within the applicable guideline range has 
varied over time and by offense types. These trends will be discussed in detail in the next 
section, while this section will provide information relating to sentencing practices in fiscal year 
2010 . 


In fiscal year 2010, the courts imposed sentences within the applicable advisory guideline 
range or below the range at the request of the government in 80.4 percent of all cases: 55.0 
percent of all cases were sentenced within the applicable guideline range, 25.4 percent received a 
government sponsored below range sentence. Tn fiscal year 2010, the non-government 
sponsored below-range rate was 1 7.8 percent, and the rate of sentences imposed above the 
guidelines range was 1.8 percent. 

The position of the sentence relative to the guideline range varies significantly depending 
on the type of offense. Tn fiscal year 201 0, sentences within the guideline range were most 
common in cases involving drug possession (94.9%), prison offenses (73.7%), larceny (71.2%), 
embezzlement (69.7%), and environmental offenses (66.3%).^^*^ 

The rate at which the sentences imposed are within the applicable guideline range also 
varies among the circuits. In fiscal year 2010, district courts in the Fifth Circuit imposed a 
sentence within the guideline range most often (71.3%) while district courtjudges in the D C. 
Circuit imposed within range sentences least often (33.4%). 

Mon-government sponsored below range rates also vary among the circuits. In fiscal year 
2010, the circuit in which district courts imposed non-government sponsored below range 
sentences most often was the Second Circuit (37.3%), while district courts in the Tenth Circuit 
imposed such sentences least often (12.0%). 


Report]. Tn fiscal year 2010. 47.5% of the federal offenders (n=.'>8,619) for whom the Commission collects data 
were non-U. S. citizens. Because The majorit)- of these offenders are illegal aliens. They are not eligible for 
alternatives to incarceration. See Alternatives Report at 4-5. 

U.S. Sentf.nctno Common Fisc.ai.Yr.ar 2010 Sourcebook of Frdrr.at, Sentencing Statistics, Tabic N. 
U. S. Sentencing Common Fisc.ai Year 2010 Sourcebook or Federat. Sentencing Statistics, Table 27. 
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An analysis of these data show that, for many circuits, the rate attributed to that circuit is 
often heavily influenced by the presence of one or two districts within that circuit that account 
for a majority of the circuit’s criminal caseload. (E.g., in the Fifth Circuit where the Southern 
District of Texas and the Western District of Texas account for 84.0% of all cases, and the 
Eleventh Circuit where the three Florida districts account for 61.1% of all cases). For that 
reason, the remainder of this testimony will present data at the district court level. 

B. Sentencing Trends Across Time 

This part of the Commission’s testimony presents information on sentencing trends 
across time and broken down into four time periods: 

• The post-Koon period (June 13, 1996 through April 30, 2003); 

• The post-PROTECT Act period (May I, 2003 through June 24, 2004); 

• The post-Booker period (January 12, 2005 through December 10, 2007); and 

• The post-Ga// period (December 1 1, 2007 through September 30, 2010), 

This part of the testimony, in addition to presenting information on broad, national 
sentencing trends, presents information on six difl'erent oft'ense types: 

• Illegal entry; 

• Alien smuggling; 

• Drug trafficking (broken down further by major drug type);*^’ 

• Firearms; 

• F raud; and 

• Child pornography (production and possession). 

For each type of offense, the following information is provided by time period: 

• Percentage of the federal docket; 

• Demographics of offenders; 

• Average sentence length; and 

• Imposition of sentences relative to the applicable guideline range. 

For the analysis of the relationship between the sentence imposed and the sentencing 
guideline that applied in the cases, the Commission presents the average sentence imposed and 
the average minimum sentence under the applicable guidelines.*^® Data also are presented as to 
the rate at which the sentences imposed were outside the applicable guideline range and, for 
those eases that were below the range, the average extent to which the sentence imposed was 
below the bottom of the guideline range. The Commission also groups these cases into two 
categories, those where the government sought the reduced sentence (government sponsored 


The dmg Wpes are: powder cocaine; crack cocaine; marijuana; methamphetamine; and heroin. 

See Appendix A of this testimony. Appendix A provides the atxragc sentence length and average guideline 
minimum for the six offense ty pes listed above by fiscal year from 1 9% through 2010. 
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below range) and those where it did not seek the reduced sentence (non-government sponsored 
below range). 

1. National Sentencing Trends Across Time 

Average sentences lengths have remained relatively stable over the past 1 5 years. Over 
the last three years, however, average sentence lengths have decreased. This can be attributed to 
a reduction in the overall severity of the aggregate offenses in the federal caseload (i.e., due to 
the increasing portion of the federal caseload involving immigration cases, which carry lower 
sentences, on average, than other offenses) and to a decrease in the rate at which courts are 
imposing sentences within the applicable guideline range.''^^ However, sentencing practices and 
trends among the districts vary depending on the offense type involved. 

The guidelines continue to have a significant impact on the sentences courts impose. As 
reflected on the figures at Appendix A, the sentences imposed for almost every offense parallel 
the minimum of the guideline ranges that apply to that offense. When the minimum of the 
applicable guideline range increases, either due to increases in offense seriousness or due to 
increases in the criminal history of the offenders committing that offense, or both, the average 
sentence imposed for the offense also increases, usually in like proportion. Although the 
minimum of the guideline ranges for individual offenses vary, and the nature of offending and 
the criminal history of offenders convicted of those offenses also change, the fluctuation in the 
minimum of the applicable guideline ranges are clearly reflected in the sentences imposed. The 
clear linkage of the sentencing guidelines and the sentences imposed demonstrates that the 
guidelines have guided and continue to work to guide the sentencing decisions of federal judges. 

Although the guidelines influence the sentences judges impose, the rate at which the 
sentences imposed are within the applicable guidelines has decreased significantly over the last 
five years. Tn fiscal year 2010, the rate at which courts imposed sentences that were within the 
applicable guideline range was 55.0 percent, the lowest rate in the last 15 years. This rate has 
decreased from 72.1 percent in fiscal year 2004, the year immediately preceding Booker. Tn 
fiscal year 1996, the within range rate was 69.6 percent. 

A sentence above the guideline range was imposed in 1.8 percent of all cases in fiscal 
year 2010. Historically, above range cases historically are infrequent. Tn fiscal year 2004, the 
above range rate was 0.7 percent. In fiscal year 1996, the above range rate was 0.9 percent. 

Approximately one quarter (25.4%) of the sentences in fiscal year 2010 were imposed 
pursuant to a government sponsored below range sentence. In about 45 percent of these cases 
(11.5% of all cases) the government filed a motion seeking a reduction in sentence because the 
defendant provided substantial assistance to the government in the investigation or prosecution 


See Appendix B of this testimony. Appendix B presents the national average sentence lengtliand average 
guideline minimum by quarter for fiscal years 1996 through 2010. 

See Appendix A. 

’ The position of the sentence relative to the guideline range varies significantly depending on the guideline 
involved. Tn fiscal year 2010, sentences within the guideline range were most common in cases involving drug 
possession, prison offenses, larcciw, embezzlement, and environmental offenses. 

See Appendix C. 
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of another person who had committed an offense.^"*^ In 9.9 percent of all government sponsored 
cases, the government sought a below range sentence because the offender had entered an early 
guilty plea pursuant to an Early Disposition Program (also known as “fast track programs” in 
immigration cases).’"^^ Sentences below the applicable guideline range for this reason occur 
almost exclusively in immigration and drug trafficking cases. 

The rate of government sponsored below range sentences has remained relatively stable. 
For example, in fiscal year 2004, the year immediately preceding Booker, the rate of government 
sponsored below range sentences was 22,2 percent. A direct comparison of government 
sponsored below range sentences in earlier years is difficult, due to changes in the way the 
Commission recorded sentencing information in earlier fiscal years and because Congress 
specifically authorized a new type of government departure (the Early Disposition Program 
departure) in the PROTECT Act, which passed in fiscal year 2003. However, a comparison on 
the most common type of government sponsored below range sentence, one based on an 
offender’s substantial assistance to the government, can be made. Tn fiscal year 2010, the rate of 
government sponsored below range sentences for this reason was 11.5 percent of all cases. In 
fiscal year 2004 the rate was 1 5.2 percent and in fiscal year 1996 the rate was 1 9.2 percent. 

The most notable change in federal sentencing over time involves the rate of non- 
government sponsored below range sentences. The courts imposed non-government sponsored 
below range sentences in 1 7.8 percent of all cases in fiscal year 2010,^'^^ 

Non-government sponsored below range sentences accounted for approximately 12.5 
percent of all cases in the year after Booker, mdi about 5.5 percent during the post-PROTECT 
Act period, A direct comparison of non-government sponsored below range sentences in 
earlier years cannot be made as the Commission did not distinguish between these sentences and 
government sponsored sentences (other than for substantial assistance) in those earlier years. 
After the Supreme Court decision in Gall, however, this rate has begun to increase further. 

The extent''^^’ of non-government sponsored below range sentences is greatest in cases 
involving gambling/lottery offenses, burglary, larceny, and environmental offenses (where these 
sentences average more than an 80 percent reduction from the bottom of the applicable guideline 
range). The most common reason courts cite for departures'"*^ from the sentencing guideline 


These scniences were most coimnon in eases involving anlUrusl, bribcr>, nalioiial defense offenses, drug 
Iraffieking. and money laundering. 

‘ Congress fomiallv aulliorized departures for Early Disposition or "fast track” programs in 20U3 as part of Qie 
PROTECT Act. 


’ These non-govemment sponsored below range sentences were most coimnon in cases involving cliild 
pornography crimes other titan tlic production of such materials (c.g.. distribution, receipt, possession), ta-x offenses, 
use of a communication facihty. and antitrust offenses. 

‘ See BooKiiR Rei’OR’]', supra note 17. at 47. 


Id. 


’ The extent of the reduction in below range sentences is the difference between the sentence imposed and tlie 
bottom of the applicable guideline range. This is also used to determine the percent the sentence imposed is below 
the applicable guideline range. 

Depamires are cases in which the court imposed a sentence below the applicable guideline range and citied one 
or more provisions in the (iuideliiies Manual as a basis for imposing a sentence below the applieable guideline 
range - 
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involved criminal history issues, and most commonly tiiat the offender' s criminal history score 
overrepresented the seriousness of his or her criminal record. When the court classified the 
sentence as a variance from the guidelines/'*^ courts most often cited the nature and 
circumstances of the offense as a reason for the sentence. 

Half of all districts have a rate of non-government sponsored below range sentences 
between 13.6 percent and 25.0 percent. However, one-fourth (23 districts) have a rate above 
26.0 percent.''*^ As discussed below, however, the rate at which non-government sponsored 
below range sentences are imposed varies significantly with the type of offense involved. 

2. Sentencing Trends Across Time bv Offense Type 

As discussed above, sentencing practices and trends among the districts vary greatly 
depending on the offense type involved. This section of the Commission's testimony presents 
sentencing information across the four time periods by offense type. The data presented in this 
section may not equal 100 percent due to rounding. 

a. niegalEntry'™ 

Illegal entry offenses involve unlawfully entering or remaining in the United States. 
Docket Composition 

The portion of the federal caseload attributable to illegal entry offenses has increased 
since the Post-A'wwn Period. The percentages of the federal caseload comprised of illegal entry 
offenses across the four time periods are as follows: 

• The Post-Xoo« Period - 10.9 percent; 

• The Post-PROTECT Act Period - 15.2 percent; 

• The Vo^t-Booker Period - 1 6.5 percent; and 

• The Post-Gt)// Period - 23 . 6 percent. 

Demogi'aphics 

Across the four time periods, the majority of offenders convicted of illegal entry offenses 
are Hispanic, and are non-United Stales citizens. 


' ^ Variances are cases in winch the sentence imposed was beloW' the applicable guideline range and where the court 
did not cite as a reason a provision listed in Guidelines Manual as a basis for imposing a sentence below' the 
applicable guideline range. 

See Appendix D. 

''Illegal Entry" cases arc those for which the court imposing sentence applied USSG §2L1.2 (Unlawfully 
Entering or Remaining in the United States) as the primary sentencing guideline in the case- 
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Race of Illegal Entry Offenders 



White 

Black 

Hispanic 

Other 

Vo^t-Koon Period 

1.9% 

2.7% 

95.3% 

0.2% 

Post-PROTECT Act 
Period 

2.5% 

2.2% 

95.2% 

0.1% 

¥osX-Booker Period 

2.7% 

1.7% 

95.5% 

0.2% 

Post-(/a// Period 

6.6% 

1.1% 

92.2% 

0.1% 


Citizenship of Dlegal Entry Offenders 



United States 
Citizens 

Non-United States 
Citizens 

Vo%i-Koon Period 

2.0% 

98.0% 

Post-PROTECT Act 

Period 

2.7% 

97.3% 

Vo%i-Booker Period 

0.6% 

99.4% 

Post-6'a// Period 

0.1% 

99.9% 


Average Sentence Length 

The average length of sentence imposed for illegal entry offenses has decreased after the 
Post-/roo» Period. The average sentence imposed in these cases in the Post-Gt/// Period was 21 
months. This compares to an average sentence of 26 months in the '?osx-Booker Period, 29 
months in the Post-PROTECT Act Period, and 32 months in the Post-ATr^rw Period. 

Imposition of Sentences Relative to the Applicable Guideline Range 

The first table in this section presents the rate in which courts impose sentences for illegal 
entry offenses relative to the applicable guideline range across the four time periods. The second 
table in this section presents, for cases in which the court imposed below range sentences, the 
average extent of the reduction below the bottom of the applicable guideline range across the 
four time periods. 
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Rate of Illegal Entry Offenses Sentenced Relative to the Applicable Guideline Range 



Vo^t-Koon 

Period 

Post- 

PROTECT Act 
Period 

Vost-Hooker 

Period 

Vosi-Gall 

Period 

Within Range 

60.3% 

69.6% 

58.5% 

58.3% 

Above Range 

0,4% 

0.3% 

1,3% 

1.6% 

Government 
Sponsored Below 
Range 

5,1% 

23.7% 

30.9% 

29.4% 

Non-Government 
Sponsored Below 
Range 

34.2% 

6.5% 

9,3% 

10.7% 


Average Extent of Reduction Below the Bottom of the Applicable Guideline Range 
For Illegal Entry Offenses 
(Percentage/lVIonths) 



Post-Koon 

Period 

Post- 

PROTECT Act 
Period 

Post-BooAer 

Period 

Post-f/flW 

Period 

Governmeut 
Sponsored Below 
Range 

28.7%-13 mos 

24.1%~10 mos 

26.4%-9 mos 

29.7%— 10 mos 

Non-Government 
Sponsored Below 
Range 

33.l%-16 mos 

28.1%-- 12 mos 

31.5%-] 2 mos 

35,0%- 12 mos 


In the Post-Ga// Period the rate at which courts imposed a non-government sponsored 
below range sentence varied from a high of 66.7 percent in the district with the highest rate of 
non-government sponsored below range sentences to a low of 1.1 percent in the district with the 
lowest rate, representing a range of 65.6 percentage points. 

b. Alien Smuaalina ^^^ 

Alien smuggling offenses involve smuggling, transporting or harboring an unlawful alien. 


"Alien Smuggling ’ cases arc those forwhich the court imposing sentence applied USSG §2L1.1 (Smuggling, 
T ranspoTting, or Harboring an Unlawful Alien) as the primaw sentencing guideline in the case. 
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Docket Composition 

The portion of the federal caseload attributable to alien smuggling increased after the 
Post-A"oo» Period but then decreased during the VosX-Gall Period. The percentages of the federal 
caseload comprised of alien smuggling offenses across the four time periods are as follows: 

• The '?o?,i-Koon Period - 3.2 percent; 

• The Post-PROTECT Act Period - 3.5 percent; 

• The ?o'ii-Booker Period -5.1 percent; and 

• The Post-Ga// Period - 4.2 percent. 

Demogiaphics 

Across the four time periods, the majority of offenders convicted of alien smuggling 
offenses are Hispanic, and the majority are non-United States citizens. 

Race of Alien Smuggling Offenders 



White 

Black 

Hispanic 

Other 

Post-Koon Period 

12.0% 

2.2% 

79.9% 

5.9% 

Post-PROTECT Act 
Period 

17.4% 

4.0% 

73.6% 

4.9% 

Post-Booker Period 

mismm 




Post-6V/// Period 

Km 





Citizenship of Alien Smuggling Offenders 



United States 
Citizens 

Non-United States 
Citizens 

Post-Koon Period 

33.2% 

66.8% 

Post-PROTECT Act 

Period 

48.1% 

51.9% 

Post-Booker Period 

46.3% 

53.8% 

Post-CrtW Period 

47.0% 

53.0% 


Average Sentence Length 

The average length of sentence imposed for alien smuggling offenses has increased since 
the Posi-Koon Period. The average sentence imposed in these cases in the Post-Gall Period was 
1 7 months. This compares to an average sentence of 16 months in the Post-Booker Period, 16 
months in the Post-PROTECT Act Period, and 13 months in the Post-Koon Period. 
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Imposition of Sentences Relative to the Applicable Guideline Range 

The first table in this section presents the rate in which courts impose sentences for alien 
smuggling offenses relative to the applicable guideline range across the four time periods. The 
second table in this section presents, for cases in which the court imposed below range sentences, 
the average extent of the reduction below the bottom of the applicable guideline range across the 
four time periods. 

Rate of Alien Smuggling Offenses Sentenced Relative to the Applicable Guideline Range 



Vosi-Koon 

Period 

Post- 

PROTECT Act 
Period 

Vo^X-Booker 

Period 

Vost-Gaii 

Period 

Within Range 

.56.1% 

60.5% 

55.4% 

49.3% 

Above Range 

1.1% 

0.7% 

2.2% 

1.7% 

Government 
Sponsored Below 
Range 

10.6% 

32.2% 

35.7% 

40.8% 

N on-Governraent 
Sponsored Below 
Range 

32.3% 

6.7% 

6.7% 

8.2% 


Average Extent of Reduction Below the Bottom of the Applicable Guideline Range 
For Alien Smuggling Offenses 
(Percentage/Months) 



Post-Aoo/i 

Period 

Post- 

PROTECT Act 
Period 

Fosi-Booker 

Period 

Post-Go// 

Period 

Government 
Sponsored Below 
Range 

54.2%— 9 mos 

44 6%-8 mos 

40.2%-7 mos 

40.9%-7 mos 

Non-Government 
Sponsored Below 
Range 

47.6%— 7 mos 

43.6%— 7 mos 

52.2%— 8 mos 

52.8%-8 mos 


In the Post-(/a// Period the rate at which courts imposed a non-government sponsored 
below range sentence varied from a high of 100.0 percent in the district with the highest rate to a 
low of 2.6 percent in the district with the lowest rate, representing a range of 97.4 percentage 
points. 
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c. Drug Trafficking *'^ 

Drug trafficking offenses generally involve the unlawful manufacturing, importing, 
exporting, or trafficking of drugs, including possession of drugs with intent to commit these 
offenses. 

Docket Composition 

The portion of the federal caseload attributahle to drug trafficking offenses has decreased 
after the Post-Kooii Period. The percentages of the federal caseload comprised of drug 
trafficking offenses across the four time periods are as follows: 

• The Vost-Koon Period -41.5 percent; 

• The Post-PROTECT Act Period - 38.0 percent; 

• The Post-Booker Period - 37.3 percent; and 

• The Post-Gri// Period - 33.4 percent. 

Demographics 

Across the four time periods, Hispanics are the largest group of offenders convicted of 
drug trafficking offenses, and the majority of drug trafficking offenders are United States 
citizens. 


Race of Drug Trafficking Offenders 




Black 

Hispanic 

Other 

Post-Koon Period 


30.4% 

42.3% 

2.0% 

Post-PROTECT Act 
Period 


27.3% 


3.0% 

^o$X-Booker Period 


WtMiM 



Post-Cjrt// Period 




3.2% 1 


‘Dmg Trdfficking'’ cases are those for which the court imposing sentence applied USSG §2DI , I (Unlawful 
Manufacturing. Tniporting. Exporting, or Trafficking (Including Possession with Intent to Commit These Offenses); 
Attempt or Conspiracy) or USSG §2D1,2 (Drug Offenses Occurring Near Protected Locations or Involving 
Underage or Pregnant Individuals; Attempt or ConspiraejO as the pTiimnx- sentencing guideline in the case. 
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Citizenship of Drug Trafficking Offenders 



United States 
Citizens 

Non-United States 
Citizens 

Vosi-Koon Period 

70.1% 

29.9% 

Post-PROTECT Act 

Period 

71.9% 

28.1% 

¥o%i-Booker Period 

71 .7% 

28.3% 

Post-G’fl// Period 

71.1% 

28.9% 


Sentence length 

The average length of sentence imposed for drug trafficking offenses increased after the 
Vost-Koon Period but decreased in the Post-Gu// Period. The average sentence imposed in these 
cases in the Post-Ga// Period was 77 months. This compares to an average sentence of 83 
months in the Post-fioofer Period, 81 months in the Post-PROTECT Act Period, and 72 months 
in the 'Po'A-Koon Period. 

Imposition of Sentences Relative to the Applicable Guideline Range 

The first table in this section presents the rate in which courts impose sentences for drug 
trafficking offenses relative to the applicable guideline range across the four time periods. The 
second table in this section presents, for cases in which the court imposed below range sentences, 
the average extent of the reduction below the bottom of the applicable guideline range across the 
four time periods. 

Rate of Drug Trafficking Offenses Sentenced Relative to the Applicable Guideline Range 



Vosi-Koon 

Period 

Post- 

PROTECT Act 
Period 

Vost-Booker 

Period 

Post-f/«// 

Period 

Within Range 

55.8% 

63.3% 

53.7% 

48.0% 

Above Range 

0.2% 

0.2% 

0.5% 

0.8% 

Government 
Sponsored Below 

Range 

29.8% 

31.7% 

34.1% 

34.0% 

Non-Govenimeiit 
Sponsored Below 
Range 

14.2% 

4.7% 

11.7% 

17.3% 
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Average Extent of Reduction Below the Bottom of the Applicable Guideline Range 
For Drug Trafficking Offenses 
(Percentage/lVTonths) 



Post-Koon 

Period 

Post- 

PROTECT Act 
Period 

Post-Booker 

Period 

PosX-Gatt 

Period 

Government 
Sponsored Below 
Range 

50.6%— 51 mos 

46.5%— 47 mos 

45.3%— 46 mos 

46.5%— 46 mos 

Non-Government 
Sponsored Below 
Range 

42.3%-22 mos 

38.2%~26 mos 

32.8%— 30 mos 

35.8%-29 mos 


In the Post-Gall Period the rate at which courts imposed a non-government sponsored 
below range sentence varied from a high of 49.6 percent in the district with the highest rate to a 
low of 4.8 percent in the district with the lowest rate, representing a range of 44,8 percentage 
points. 


1 . Powder Cocaine Drug Trafficking^^^ 

Docket Composition 

The portion of the federal drug trafficking caseload attributable to powder cocaine drug 
trafficking offenses has remained relatively stable after the Post-Koon Period , The percentages 
of the federal caseload comprised of powder cocaine drug trafficking offenses across the four 
time periods are as follows; 

• The Post-Koon Period - 23,5 percent, 

• The Post-PROTECT Act Period - 22.8 percent; 

• The Post-Booker Period - 23,5 percent, and 

• The Post-Gall Period - 23.9 percent 

Demographics 

Across the four time periods, Hispanics are the largest group of offenders convicted of 
powder cocaine drug trafficking offenses, and the majority of offenders are United States 
citizens. 


’ '‘Powder Cocaine Dmg Trafficking"’ cases are those for which the court imposing sentence applied USSG §2D1.1 
(Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent to Commit These 
Offenses); Attempt or Conspirac> ) or USSG §2D1.2 (Drug Offenses Occurring Near Protected Locations or 
Involving Underage or Pregnant Individuals; Attempt or ConspiraejO as the priniar>' sentencing guideline in the case 
w'ith a primarj' drug t\’pe of powder cocaine. 
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Race of Powder Cocaine Drug T rafficking Offenders 



White 

Black 

Hispanic 

Other 

Vo^i-Koon Period 

18.7% 

30.3% 

49.8% 

1.3% 

Post-PROTECT Act 
Period 

17.3% 

25.3% 

56.0% 

1.4% 

¥osX-Booker Period 

15.1% 

27.9% 

55.7% 

1.3% 

Post-f/u// Period 

16.5% 

28.0% 

54.0% 

1.5% 


Citizenship of Powder Cocaine Drug Trafficking Offenders 



United States 
Citizens 

Non-United States 
Citizens 

Vo%i-Koon Period 

64.6% 

35.5% 

Post-PROTECT Act 

Period 

62.7% 

37.3% 

Vo%i-Booker Period 

62.2% 

37.9% 

Post-6'a// Period 

63.2% 

36.8% 


Average Sentence Length 

The average length of sentence imposed for powder cocaine drug trafficking offenses has 
increased after the Post-^oo« Period. The average sentence imposed in these cases in the Post- 
fit?// Period was 84 months. This compares to an average sentence of 84 months in the Post- 
Hooker Period, 81 months in the Post-PROTECT Act Period, and 76 months in the Post-A'oon 
Period. 

Imposition of Sentences Relative to the Applicable Guideline Range 

The first table in this section presents the rate in which courts impose sentences for 
powder cocaine drug trafficking otTenses relative to the applicable guideline range across the 
four time periods. The second table in this section presents, for cases in which the court imposed 
below range sentences, the average extent of the reduction below the bottom of the applicable 
guideline range across the four time periods. 
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Rate of Powder Cocaine Drug Trafficking Offenses 
Sentenced Relative to the Applicable Guideline Range 



¥osi-Koon 

Period 

Post- 

PROTECT Act 
Period 

¥o^X-Booker 

Period 

Post-(jfl// 

Period 

Within Range 

58.0% 

63.8% 

54.4% 

47.5% 

Above Range 

0.2% 

0.4% 

0.5% 

0.7% 

Government 
Sponsored Below 
Range 

32.1% 

31.8% 

34.6% 

34.8% 

Non-Government 
Sponsored Below 
Range 

9.7% 

4.1% 

10.5% 

17.0% 


Average Extent of Reduction Below the Bottom of the Applicable Guideline Range 
For Powder Cocaine Drug Trafficking Offenses 
(Percentage/lVIonths) 



Post-Aoo/i 

Period 

Post- 

PROTECT Act 
Period 

Post-RooAcr 

Period 

Post-(7a// 

Period 

Government 
Sponsored Below 
Range 

50.6%-49 mos 

47. 1%~49 mos 

43.3%-46 mos 

45.3%-51 mos 

Non-Government 
Sponsored Below 
Range 

39.2%-31 mos 

39.8%— 26 mos | 

31.1%-27mos 

33,7%-27 mos 


In the Post-Ga// Period the rate at which courts imposed a non-government sponsored 
below range sentence varied from a high of 41 .0 percent in the district with the highest rate to a 
low of 2.0 percent in the district with the lowest rate, representing a range of 39.0 percentage 
points. 
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2. Crack Cocaine Drug Traffickin^^^ 

Docket Composition 

The portion of the federal drug trafficking caseload attributable to crack cocaine drug 
trafficking offenses has remained relatively stable after the Post-A'oo/? Period. The percentages 
of the federal caseload comprised of crack cocaine drug trafficking offenses across the four time 
periods are as follows: 

• The Post--^oor/ Period - 22.4 percent; 

• The Post-PROTECT Act Period - 20.7 percent; 

• The '?o%i-Booker Period - 22. 1 percent: and 

• The Post-Gdi// Period - 22. 3 percent. 

Demographics 

Across the four time periods, the majority of offenders convicted of crack cocaine drug 
trafficking oftenses are Black, and the majority are United States citizens. 

Race of Crack Cocaine Drug Trafficking Offenders 



White 

Block 

Hispanic 

Other 

Voit-Koon Period 

6.1% 

83.8% 

9.1% 

0.9% 

Post-PROTECT Act 
Period 

7.. 5% 

81.9% 

9.6% 

1.0% 

Post-Booker Period 

8.7% 

82.4% 

7.9% 

1.0% 

Post-GflW Period 

9.1% 

192% 

10.7% 

1.0% 


Citizenship of Crack Cocaine Drug Trafficking Offenders 



United States 
Citizens 

Non-Uiiited States 
Citizens 

Vosi-Koon Period 

93.3% 

6.7% 

Post-PROTECT Act 

Period 

94.7% 

5.3% 

Vosi-Booker Period 

96.4% 

3.6% 

Post-Gfl// Period 

97.0% 

3.0% 


’ ‘Crack Cocaine Dmg Trafficking ' cases are those for which the court imposing sentence applied USSG §2D1.1 
(Unlawful Manufacturing. Importing, Exporting, or Trafficking (Including Possession with Intent to Commit These 
Offenses); Attempt or Conspirac> ) orUSSG §2D1.2 (Drug Offenses Occurring Near Protected Locations or 
Involving Underage or Pregnant Individuals; Attempt or ConspiraejO as the priniar>' sentencing guideline in the case 
with a primarv' drug t5'pe of crack cocaine. 
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A verage Sentence Length 

The average length of sentence imposed for crack cocaine drug trafficking offenses 
increased after the Vosi-Koon Period and then decreased after the Post-PROTECT Act Period. 
The average sentence imposed in these cases in the Post-Ga// Period was 112 months. This 
compares to an average sentence of 1 24 months in the Vost-Booker Period, 1 26 months in the 
Post-PROTECT Period Act, and 1 1 9 months in the Post-AT>o/; Period. 

Imposition of Sentences Relative to the Applicable Gmdeline Range 

The first table in this section presents the rate in which courts impose sentences for crack 
cocaine drug trafficking offenses relative to the applicable guideline range across the four time 
periods. The second table in this section presents, for cases in which the court imposed below 
range sentences, the average extent of the reduction below the bottom of the applicable guideline 
range across the four time periods. 

Rate of Crack Cocaine Drug Trafficking Offenses 
Sentenced Relative to the Applicable Guideline Range 



Vost-Koon 

Period 

Post- 

PROTECT Act 
Period 

¥o%i-Booker 

Period 

Post-G’flff 

Period 

Within Range 

.58.4% 

63. 3% 

55,7% 

48.4% 

Above Range 

0,2% 

0.2% 

0.5% 

0.9% 

Government- 
Sponsored Below 
Range 

34.3% 

32.1% 

30.5% 

29.5% 

Non Government- 
Sponsored Below 
Range 

7.2% 

4.5% 



13.3% 

21.2% 
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Average Extent of Reduction Below the Bottom of the Applicable Gnideline Range 
For Crack Cocaine Drug Trafficking Offenses 
(Percentage/lVTonths) 



^ost-Koon 

Period 

Post- 

PROTECT Act 
Period 

Vosi-Booker 

Period 

Post-(7«// 

Period 

Government 
Sponsored Below 
Range 

46.4%— 70 mos 

44.3%-72 mos 

44.2%— 69 mos 

45.3%— 67 mos 

Non-Government 
Sponsored Below 
Range 

34.3%-44 mos 

27.3%-39 mos 

27,7%-41 mos 

32.7%-39mos 


In the Post-C/fl// Period the rate at which courts imposed a non-government sponsored 
below range sentence varied from a high of 100.0 percent to a low of 3.8 percent, representing a 
range of 96,2 percentage points. 

3 . Marijuana Drug Trafficking^ 

Docket Composition 

The portion of the federal caseload attributable to marijuana drug trafficking offenses has 
decreased after the '?o%t-Kuon Period and then remained relatively stable. The percentages of the 
federal caseload comprised of marijuana drug trafficking offenses across the four time periods 
are as follows: 

• The Vo'&x-Koon Period - 29.2 percent; 

• The Post-PROTECT Act Period - 25,8 percent; 

• The ?o%X-Booker Period - 24,2 percent, and 

• The Post-Ga// Period - 25. 1 percent. 

Demographics 

Across the four major time periods, the majority of offenders convicted of marijuana drug 
trafficking offenses are Hispanic, and the slight majority are United States citizens. 


’ ‘Marijuana Dmg Trafficking' cases are those for which the court imposing sentence applied USSG §2D 1 . 1 
(Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent to Commit These 
Offenses); Attempt or Conspirac> ) or USSG §2D1.2 (Drug Offenses Occurring Near Protected Locations or 
Involving Underage or Pregnant Individuals; Attempt or ConspiraejO as the priinar>' sentencing guideline in the case 
with a primaw dmg t5'pe of marijuana- 
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Race of Marijuana Drug Trafficking Offenders 



White 

Slack 

Hispanic 

Other 

Vost-Koon Period 

27.6% 

1A% 

63.5% 

1.5% 

Post-PROTECT Act 
Period 

25.6% 

8.4% 

63.2% 

2.8% 

Post-Booker Period 

24.3% 

10.2% 

61.8% 

3.7% 

Post-fru// Period 

26.4% 

8.0% 

61.8% 

3.8% 


Citizenship of Marijuana Drug Trafficking Offenders 



United States 
Citizens 

Non-United States 
Citizens 

Posi-Koon Period 

58.6% 

41.4% 

Post-PROTECT Act 

Period 

62.0% 

38,0% 

Post-Booker Period 

59.0% 

41.0% 

Post-Gfl// Period 

55.1% 

44.9% 


Average Sentence Length 

The average length of sentence imposed for marijuana drug trafficking offenses increased 
after the Post- Koon Period and then decreased in the Post-Ci«// Period, The average sentence 
imposed in these cases in the 'Post-Ga// Period was 35 months. This compares to an average 
sentence of 40 months in the Post-Woofer Period, 39 months in the Post-PROTECT Act Period, 
and 34 months in the Post-ifoo« Period. 

Imposition of Sentences Relative to the Applicable Guideline Range 

The first table in this section presents the rate in which courts impose sentences for 
marijuana drug trafficking offenses relative to the applicable guideline range across the four time 
periods. The second table in this section presents, for cases in which the court imposed below 
range sentences, the average extent of the reduction below the bottom of the applicable guideline 
range across the four time periods. 
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Rate of Marijuana Drug Trafficking Offenses 
Sentenced Relative to the Applicable Guideline Range 



Tost-Koon 

Period 

Post- 

PROTECT Act 
Period 

Tost-Booker 

Period 

Vost-Gaff 

Period 

Within Range 

52.9% 

65.4% 

55.5% 

54.9% 

Above Range 

0,2% 

0.2% 

0,6% 

0.8% 

Government- 
Sponsored Below 
Range 

21.6% 

1 

30.3% 1 

36.0% 

32.7% 

Non Government- 
Sponsored Below 
Range 

25.3% 

i 

4.2% 

1.9Vo 

11.7% 


Average Extent of Reduction Below the Bottom of the Applicable Guideline Range 
For Marijuana Drug Trafficking Offenses 
(Percentage/Months) 



Post-Aoon 

Period 

Post- 

PROTECT Act 
Period 

Post-Booker 

Period 

Post-GaW 

Period 

Government 
Sponsored Below 
Range 

54.9%-32 mos 

46.5%— 22 mos 

47.5%-23mos 

48.2%— 21 mos 

Non-Government 
Sponsored Below 
Range 

46.5%— 13 mos 

46.6%— 15 mos 

43.6%-17mos 

45,9%- 15 mos 


Tn the Vost-Gall Period the rate at which courts imposed a non-government sponsored 
below range sentence varied from a high of 42.9 percent to a low of 1 .6 percent, representing a 
range of 41 .3 percentage points. 
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4. Meihamphelamine Drug Trafficking^^^ 

Docket Composition 

The portion of the federal drug trafficking caseload attributable to methamphetamine 
drug trafficking offenses has increased after the Vosx-Koon Period and then decreased in the 
Post-Ga// Period. The percentages of the federal caseload comprised of methamphetamine drug 
trafficking offenses across the four time periods are as follows: 

• The Post-XooA/ Period - 13.6 percent; 

• The Post-PROTECT Act Period- 19.1 percent; 

• The '?o?,\.-Booker Period - 20.3 percent; and 

• The Post-Ga// Period - 17. 1 percent 

Demographics 

The Across the four time periods, the majority of offenders convicted of 
methamphetamine drug trafficking offenses are White, and the majority are United States 
citizens. 


Race of Methamphetamine Drug Trafficking Offenders 




Black 

Hispanic 

Other 

Po%i-Koon Period 

61.5% 

1 .4% 

32.2% 

5.0% 

Post-PROTECT Act 
Period 

60.4% 

1.6% 

31.8% 

6.2% 

fost-Booker Period 

53.5% 

2.1% 

ilTA 

6.8% 

Post-6V(/? Period 


2.8% 

39.8% 

5.2% 


Citizenship of Methamphetamine Drug Trafficking Offenders 



United States 
Citizens 

Non-United States 
Citizens 

¥osi-Koon Period 

77.1% 

22.9% 

Post-PROTECT Act 

Period 

77.5% 

22.5% 

¥osi-Booker Period 

73.7% 

26.3% 

Post-GflW Period 

70.6% 

29.4% 


1^6 ‘Methamphetamine Dmg Trafficking"’ cases are those for which the court imposing sentence applied USSG 
§2D 1 . 1 (Unlawful Manufacturing. Importing. Exporting, or Trafficking (Including Possession with Intent to 
Commit Tliese Offenses); Attempt or Conspiracy) or USSG §2DI.2 (Dmg Offenses Occurring Near Protected 
Locations or Involving Underage or Pregnant Individuals; Attempt or Conspiracy ) as the primar}^ sentencing 
guideline in the case with a primar}- dmg mpe of methamphetamine. 
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Average Sentence Length 

Tlic average lengdi of sentence imposed for mcdiamphctaminc drug trafficking offenses 
increased after the Post-/foo /-2 Period and then decreased after the Post-PROTECT Period. The average 
sentence imposed in these cases in the Post-Ga// Period was 96 months. This compares to an 
average sentence of 99 months in the Vo^\-B(X}ker Period, 100 months in the Post-PROTECT 
Period, and 89 months in the Post-A^oo// Period. 

Imposition of Sentences Relative to the Applicable Guideline Range 

The first table in this section presents the rate in which courts impose sentences for 
methamphetamine drug trafficking offenses relative to the applicable guideline range across the 
four time periods. The second table in this section presents, for cases in which the court imposed 
below range sentences, the average extent of the reduction below the bottom of the applicable 
guideline range across the four time periods. 

Rate of Methamphetamine Drug Trafficking Offenses 
Sentenced Relative to the Applicable Guideline Range 



Post-A'oon 

Period 

Post- 

PROTECT Act 
Period 

Post-jBooAer 

Period 

Post-Gaff 

Period 

Within Range 

.51.6% 

60.6% 

51.0% 

42.5% 

Above Range 

0.2% 

0.1% 

0.4% 

0.6% 

Government 
Sponsored Below 
Range 

39.0% 

34.8% 

36.1% 

39.9% 

Non-Government 
Sponsored Below 
Range 

9.3% 

4.5% 

12.5% 

17.0% 
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Average Extent of Reduction Below the Bottom of the Applicable Guideline Range 
For Methamphetamiiie Drug Trafficking Offenses 
(Percentage/Months) 



PoSt-iLf/C>« 

Period 

Post- 

PROTECT Act 
Period 

^ost-Booker 

Period 

Post-(7«// 

Period 

Government 
Sponsored Below 
Range 

48.2%-54 mos 

44.7%-53 mos 

42.6%— 52 mos 

42.6%— 51 mos 

Non-Government 
Sponsored Below 
Range 

33.8%-35mos 

28.6%~27 mos 

27,7%-32 mos 

29.0%— 30 mos 


In the Post-G<j// Period the rate at which courts imposed a non-government sponsored 
below range sentence varied from a high of 100.0 percent to a low of 2. 1 percent, representing a 
range of 97,9 percentage points. 

5 . Heroin Drug Trafficking' ” 

Docket Composition 

The portion of the federal drug trafficking caseload attributable to heroin drug trafficldng 
offenses has decreased after the Post-Koon Period. The percentages of the federal caseload 
comprised of heroin drug trafficking offenses across the four time periods are as follows: 

• The Post-.^oo« Period - 8. 1 percent; 

• The Post-PROTECT Act Period -7.1 percent; 

• The Post-Boofer Period- 6.1 percent, and 

• The Post-Gall Period - 6.4 percent 

Demographics 

Across the four time periods, the majority of offenders convicted of heroin drug 
trafficking offenses are Hispanic, and the majority are United States citizens. 


’ ^ ‘Heroin Dmg Trafficking" cases are those for which the court imposing sentence applied USSG §2D1. 1 
(Unlawful Manufacturing. Importing. Exporting, or Trafficking (Including Possession with Intent to Commit These 
Offenses); Attempt or Conspirac> ) or USSG §2D1.2 (Drug Offenses Occurring Near Protected Locations or 
Involving Underage or Pregnant Individuals; Attempt or ConspiraejO as the priniar>' senteneing guideline in the ease 
w ith a primarj' dmgtx pe of heroin. 
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Race of Heroin Drug Trafficking Offenders 



White 

Black 

Hispanic 

Other 

Vosi-Koon Period 

11.6% 

22.7% 

63.0% 

2.8% 

Post-PROTECT Act 
Period 

13.3% 

20.7% 

64.6% 

1.4% 

¥osX-Booker Period 

12.2% 

26.4% 

60.4% 

1.0% 

Post-(/a// Period 

16.1% 

26.9% 

56.0% 

1.0% 


Citizenship of Heroin Drug Trafficking Offenders 



United States 
Citizens 

Non-United States 
Citizens 

Vo%i-Koon Period 

46.8% 

53.2% 

Post-PROTECT Act 

Period 

49.9% 

50.1% 

Vo%i-Booker Period 

57.6% 

42.4% 

Post-6'a// Period 

62.8% 

37.2% 


Average Sentence Length 

The average length of sentence imposed in heroin drug trafficking offenses has increased 
after the Post-^oo» Period. The average sentence imposed in these cases in the Post-CM Period 
was 71 months. This compares to an average sentence of 67 months in the Vost-Booker Period, 
65 months in the Post-PROTECT Act Period, and 60 months in the Post-ATfJwz Period. 

Imposition of Sentences Relative to the Applicable Guideline Range 

The first table in this section presents the rate in which courts impose sentences for 
heroin drug trafficking offenses relative to the applicable guideline range across the four time 
periods. The second table in this section presents, for cases in which the court imposed below 
range sentences, the average extent of the reduction below the bottom of the applicable guideline 
range across the four time periods. 
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Rate of Heroin Drug Trafficking Offenses 
Sentenced Relative to the Applicable Guideline Range 



Post-Aoo/i 

Period 

Post- 

PROTECT Act 
Period 

Vo^X-Booker 

Period 

Post-Gfl// 

Period 

Within Range 

60.4% 

66.2% 

51.5% 

44.8% 

Above Range 

0.3% 

0.4% 

0.7% 

1.4% 

Government 
Sponsored Below 
Range 

24.1% 

23.9% 

29. 1% 

31.0% 

Non-Government 
Sponsored Below 
Range 

15.2% 

9.5% 

18.8% 

22.9% 


Average Extent of Reduction Below the Bottom of the Applicable Guideline Range 
For Heroin Drug Trafficking Offenses 
(Fercentage/Months) 



Post-Aoon 

Period 

Post- 

PROTECT Act 
Period 

?o%\-Booker 

Period 

Post-Ga// 

Period 

Government 
Sponsored Below 
Range 

54.3%-50 mos 

48.6%-47mos 

50.4%-51 mos 

49.6%— 52 mos 

Non-Government 
Sponsored Below 
Range 

37.7%— 23 mos 

46.7%-“22 mos 

36.9%-28 mos 

il.2Vo-n mos 


In the Post-Ga// Period the rate at which courts imposed a non-government sponsored 
below range sentence varied from a high of 100.0 percent to a low of 2.3 percent, representing a 
range of 97.7 percentage points. 
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d. Firearms ^"^ 

Docket Composition 

The portion of the federal caseload attributable to firearms offenses increased since the 
Vosi-Koon Period and then decreased after the Post-PROTECT Period. The percentages of the 
federal caseload comprised of fireanns offenses across the four time periods are as follows: 

• The Vo'it-Koon Period -6.1 percent; 

• The Post-PROTECT Act Period - 10. 1 percent; 

• The Vo^X-Booker Period - 9.9 percent; and 

• The Post-G«// Period - 8.6 percent. 

Demographics 

Across the four time periods. Blacks are the largest group of offenders convicted of 
firearms offenses, and the overwhelming majority of firearms offenders are United States 
citizens. 


Race of Firearms Offenders 




Black 

Hispanic 

Other 

Vost-Koon Period 


45.7% 

12.0% 

2.8% 

Post-PROTECT Act 
Period 

39.1% 

45.4% 

12.8% 

2.7% 

Po%t-Booker Period 


46.8% 

14.7% 

3.0% 

Post-GflW Period 

32.2% 

48.8% 

16.6% 

2.4% 


Citizenship of Firearms Offenders 



United States 
Citizens 

Non-Uiiited States 
Citizens 

Post-ATtftfn Period 

93.6% 

6.4% 

Post-PROTECT Act 

Period 

94.4% 

5.6% 

Vo^i-Booker Period 

93. 1% 

6.9% 

Post-Gfl// Period 

92.5% 

7.5% 


1^8 “Firearms" cases are those for which the court imposing sentence applied USSG §2K2,1 (Unlawful Receipt, 
Possession, or Transportation of Firearms or Ammunition; Prohibited Transactions Involving Firearms or 
Ammunition) as the primar>^ sentencing guideline in the case. 
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A verage Sentence Length 

The average length of sentence imposed for firearms offenses increased after the Post- 
Koon Period. The average sentence imposed in these cases in the Post-Ga// Period was 59 
months. This compares to an average sentence of 58 months in the Post-Booker Period, 57 
months in the Post-PROTECT Act Period, and 56 months in the Post-Koon Period. 

Imposition of Sentences Relative to the Applicable Guideline Range 

The first table in this section presents the rate in which courts impose sentences for 
firearms offenses relative to the applicable guideline range across the four time periods. The 
second table in this section presents, for cases in which the court imposed below range sentences, 
the average extent of the reduction below the bottom of the applicable guideline range across the 
four time periods. 

Rate of Firearms Offenses Sentenced Relative to the Applicable Guideline Range 



Posi-Koon 

Period 

Post- 

PROTECT Act 
Period 

Post-Booker 

Period 

Posi-Gall 

Period 

Within Range 

75.1% 

79.7% 

70.6% 

63.6% 

Above Range 

11% 

1.2% 

2.4% 

2.6% 

Government- 
Sponsored Below 
Range 

12.0% 

12.6% 

12.5% 

13.0% 

Non Government- 
Sponsored Below 
Range 

1 1 .9% 

6.5% 

14.6% 

20.8% 


Average Extent of Reduction Below the Bottom of the Applicable Guideline Range 
For Firearms Offenses 
(Percentage/Months) 



Post-Koon 

Period 

Post- 

PROTECT Act 
Period 

Posi-Booker 

Period 

Post-Gall 

Period 

Government- 
Sponsored Below 
Range 

56.3%— 27 mos 

55.9%-25 mos 

51 .5%— 26 mos 

48.3%— 28 mos 

Non Government- 
Sponsored Below 
Range 

48.3%-19mos 

50.8%— 18 mos 

44.5%-17 mos 

44.4%— 1 7 mos 
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In the Post-Ga// Period the rate at which courts imposed a non-government sponsored 
below range sentence varied from a high of 48. 1 percent to a low of 3 .0 percent, representing a 
range of 45,1 percentage points. 

f Fraud '"’ 


Fraud offenses involve larceny, embezzlement, and other forms of theft as well as 
offenses involving stolen property, property damage, fraud and deceit, forgery and offenses 
involving altered of counterfeit instruments other than counterfeit bearer obligations of the 
United States. 

Docket Composilioti 

The portion of the federal caseload attributable to fraud offenses has decreased since the 
Post-Aioon Period. The percentages of the federal caseload comprised of fraud offenses across 
the four time periods are as follows: 

• The Post-Koon Period -11.7 percent; 

• The Post-PROTECT Act Period - 9.6 percent; 

• The Post-Booker Period - 8.4 percent; and 

• The Post-(7a// Period - 7.7 percent. 

Demographics 

Across the four time periods. Whites are the largest group of offenders convicted of fraud 
offenses, and the majority of fraud offenders are United States citizens. 

Race of Fraud Offenders 



White 

Blacii 

Hispanic 

Other 

Vost-Koon Period 

.53.3% 

32.6% 

8.9% 

5.2% 

Post-PROTECT Act 
Period 

50.9% 

32.4% 

11.5% 

5.2% 

^o^i-Booker Period 

49.7% 

33.3% 

12.2% 

4.7% 

Post-Ga// Period 

47.4% 

32,4% 

14.9% 

5.4% 


’ “Fraud" cases are those for vvliich the court imposing sentence apphed USSG §2B1.1 (Larceny. Embezzlement 
and Otlier Forms of Theft: Offenses hivolving Stolen Property; Property Damage or Desttuction; Fraud and Deceit; 
Forger}'; Offenses Involving Altered or Counterfeit Instruments Otlier than Counterfeit Bearer Obligations of the 
United States) with a primary' offense type of fraud (based on statute(s) of com'iction) sentenced under a (luideliiies 
Manual effective November 1, 2001 or later. orUSSG §2F1.I (Fraud and Deceit; Forgery^ Offenses Im oh'ing 
Altered or Counterfeit Tnstmments Other than Counterfeit Bearer Obligations of the United States) as the primary' 
sentencing guideline in the case- 
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Citizenship of Fraud Offenders 



United States 
Citizens 

Non-Uuited States 
Citizens 

Vo^i-Koon Period 

88.4% 

11.6% 

Post-PROTECT Act 

Period 

85.4% 

14.6% 

Vosi-Booker Period 

87.8% 

12.2% 

Post-Ga// Period 

84.8% 

15.2% 


Average Se rile nee Lenglh 

The average length of sentence imposed for fraud offenses increased after the Vosi-Koon 
Period. The average sentence imposed in these cases in the Post-tJa// Period was 24 months. 
This compares to an average sentence of 19 months in the Vosi-Booker Period, 16 months in the 
Post-PROTECT Act Period, and 13 months in the VoU-Koon Period. 

ImposiHon of Sentences Relative to the Applicable Guideline Range 

The first table in this section presents the rate in which courts impose sentences for fraud 
offenses relative to the applicable guideline range across the four time periods. The second table 
in this section presents, for cases in which the court imposed below range sentences, the average 
extent of the reduction below the bottom of the applicable guideline range across the four time 
periods. 

Rate of Fraud Offenses Sentenced Relative to the Applicable Guideline Range 



?o^i-Koon 

Period 

Post- 

PROTECT Act 
Period 

YosX-Booker 

Period 

Post-(/«// 

Period 

Within Range 

71.1% 

73.8% 

62.9% 

55.0% 

Above Range 

1.2%, 

1.2% 

2.4% 

2.4% 

Government 
Sponsored Below 
Range 

18.1% 

18.8% 

18.3% 

20.3% 

Non-Government 
Sponsored Below 
Range 

9.6%, 

6.2% 

16.4% 

22.3% 
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Average Extent of Reduction Below the Bottom of the Applicable Guideline Range 
For Frand Offenses 
(Percentage/Months) 



Post-Koon 

Period 

Post- 

PROTECT Act 
Period 

Post-Booker 

Period 

Post-Gall 

Period 

Government 
Sponsored Below 
Range 

75.5%— 13 mos 

72,1%- 14 mos 

70.3%-18 mos 

65.5%— 21 mos 

N on-Government 
Sponsored Below 
Range 

74.5%— T1 mos 

74 4%-l2 mos 

67.2%— 12 mos 

59.7%— 14 mos 


In the Post-G<j// Period the rate at which courts imposed a non-government sponsored 
below range sentence varied from a high of 46.8 percent in the district with the highest rate to a 
low of 1.4 percent in the district with the lowest rate, representing a range of 45.4 percentage 
points. 


g. Child Pomoaraphy 

There has been significant increase in sentence lengths for child pornography offenses 
due to the enactment of mandatory minimum penalties for many of these crimes in the 
PROTECT Act of 2003 and the Adam Walsh Act of 2006. The increases are very significant, 
with average sentences increasing by 69.7 percent since fiscal year 2004. 

1 . Child Pornography Production'^ 

Child pornography production offenses involve sexually exploiting a minor by 
production of sexually explicit visual or printed material or a custodian permitting a minor to 
engage in sexually explicit conduct. This offense also includes the advertisement for minors to 
engage in production. 

Docket Composition 

The portion of the federal caseload attributable to child pornography production offenses 
has increased since the Post-ATofm Period. The percentages of the federal caseload comprised of 
child pornography production offenses across the four time periods are as follows: 

• The Post-Koon Period -0.1 percent; 

• The Post-PROTECT Act Period - 0.2 percent; 


'‘Child pornography productioiC cases are those for which the court inrposing sentence applied USSG §2G2. 1 
(Sexually Exploiting a Minor by Production of Sexually Explicit Visual or Printed Material; Custodian Permitting 
Minor to Engage in Sexually Explicit Conduct; Advertisement for Minors to Engage in Production) as thcpriinatv' 
sentencing guideline in the case. 
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• The Vo'^X-Booker Period - 0.2 percent; and 

• The Post-Ga// Period - 0.3 percent. 

Demographics 

The majority of offenders convicted of child pornography production offenses are White, 
and are United States citizens. 

Race of Child Pornography Production Offenders 



White 

Black 

Hispanic 

Other 

Vost-Koon Period 

89.8% 

3.8% 

5.1% 

1.3% 

Post-PROTECT Act 
Period 

89.9% 

4.6% 

:i.TA 

1 .8% 

Vost-Hookcr Period 

85.4% 

5.7% 

6.3% 

2.6% 

Post-6«77 Period 

85.7% 

6.7% 

6.3% 

1.4% 


Citizenship of Child Pornography Production Offenders 



United States 
Citizens 

Non-United States 
Citizens 

Post-Koon Period 

99.0% 

1 ,0% 

Post-PROTECT Act 

Period 

98.2% 

1,8% 

Post-Booker Period 

96.9% 

3.2% 

Post-Gall Period 

97.5% 

2,5% 


Average Sentence length 

The average length of sentence imposed in child pornography production offenses has 
increased significantly after the VosX-Koon Period. The average sentence imposed in these cases 
in the Vo'sX-Gall Period was 27 1 months. This compares to an average sentence of 244 months in 
the VosX-Booker Period, 1 64 months in the Post-PROTECT Act Period, and 1 33 months in the 
Post-iToo?? Period. 

Imposition of Sentences Relative to the Applicable Guideline Range 

The first table in this section presents the rate in which courts impose sentences for child 
pornography production offenses relative to the applicable guideline range across the four time 
periods. The second table in this section presents, for cases in which the court imposed below 
range sentences, the average extent of the reduction below the bottom of the applicable guideline 
range across the four time periods. 
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Rate of Child Pornography Production Offenses 
Sentenced Relative to the Applicable Gnideline Range 



^ost-Koon 

Period 

Post- 

PROTECT Act 
Period 

^o^t-Booker 

Period 

Post-(7«// 

Period 

Within Range 

72.5% 

84.0% 

64.5% 

61.3% 

Above Range 

10.2% 

6.6% 

1 1 .2% 

5.7% 

Government 
Sponsored Below 
Range 

7.4% 

7.6% 

13.2% 

14.1% 

Non-Government 
Sponsored Below 
Range 

9.9% 

1 .9% 

11.2% 

1 9.0% 


Average Extent of Reduction Below the Bottom of the Applicable Gnideline Range 
For Child Pornography Production Offenses 
(Percentage/Months) 



Post-A'oon 

Period 

Post- 

PROTECT Act 
Period 

Post-iJooAer 

Period 

Post-Ga// 

Period 

Government 
Sponsored Below 
Range 

39.8%-42 mos 

22.9%-- 30 mos 

29.0%-70 mos 

27.1%-72 mos 

Non-Government 
Sponsored Below 
Range 

38.9%-35mos 

1 

40.9%~42 mos 

1 

27.2%-49 mos 

29.4%— 67 mos 


In the Post-(7a// Period the rate at which courts imposed a non-govemment sponsored 
below range sentence varied from a high of 100.0 percent in the district with the highest rate to a 
low of 7.1 percent in the district with the lowest rate, representing a range of 92.9 percentage 
points. 
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2. Child Pornography Possession Cose^'"’' 

Child pornography possession offenses involve trafficking in material involving the 
sexual exploitation of a minor, receiving, transporting, shipping, soliciting, or advertising 
material involving the sexual exploitation of a minor as well as, possessing material involving 
the sexual exploitation of a minor with intent to traffic and possessing material involving the 
sexual exploitation of a minor. Also included is possession of materials depicting a minor 
engaged in sexually explicit conduct. 

Docket Composilion 

The portion of the federal caseload attributable to child pornography possession offenses 
has increased since the Post-A'oon Period. The percentages of the federal caseload comprised of 
child pornography possession offenses across the four time periods are as follows: 

• The Post-Koon Period - 0.7 percent; 

• The Post-PROTECT Act Period - 0.9 percent; 

• The Post-Booker Period - 1 .6 percent; and 

• The Post-Gn// Period - 2.2 percent. 

Demographics 

The majority of offenders convicted of child pornography possession offenses are White, 
and are United States citizens. 

Race of Child Pornography Possession Offenders 



White 

Black 

Hispanic 

Other 

Vost-Koon Period 

92.3% 

2.0% 

3.6% 

2.2% 

Post-PROTECT Act 
Period 

91.1% 

1.7% 

5.2% 

2.0% 

^o%t-Booker Period 

91.2% 

1.6% 

5.3% 

1 .8% 

Post-Gall Period 

89.1% 

2.9% 

6.0% 

2.0% 


‘Cliild pornography possessioir' cases are those for which the court imposing sentence applied USSG §2G2.2 
(Trafficking in Material Involving the Sexual Exploitation of a Minor; Receiving. Transporting. Shipping. 
Soliciting, or Ad^'ertising Material Tiwolvingthe Sexual Exploitation of a Minor. Possessing Material Involving the 
Sexual Exploitation of a Minor with Intent to T raffic; Possessing Material Im olving the Sexual Exploitation of a 
Minor) or USSG §2G2,4 (Possession of Materials Depicting a Minor Engaged in Sexually Explieit Conduet) as the 
primary sentencing guideline in the case. 
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Citizenship of Child Pornography Possession Offenders 



United States 
Citizens 

Non-United States 
Citizens 

Vo^i-Koon Period 

97.5% 

2.5% 

Post-PROTECT Act 

Period 

98.1% 

1 .9% 

Vosi-Booker Period 

97.6% 

2.4% 

Post-Ga// Period 

97.5% 

2.5% 


Average Se rile nee Lenglh 

The average length of sentence imposed for child pornography possession offenses has 
increased significantly after the Post-Alrw« Period. The average sentence imposed in these cases 
in the Post-Ga// Period was 92 months. This compares to an average sentence of 82 months in 
the VoSi-Booker Period, 47 months in the Post-PROTECT Act Period, and 34 months in the Post- 
Koon Period. 

Imposition of Sentences Relative to the Applicable Guideline Range 

The first table in this section presents the rate in which courts impose sentences for child 
pornography possession offenses relative to the applicable guideline range across the four time 
periods. The second table in this section presents, for cases in which the court imposed below 
range sentences, the average extent of the reduction below the bottom of the applicable guideline 
range across the four time periods. 

Rate of Child Pornography Possession Offenses 
Sentenced Relative to the Applicable Guideline Range 



Post-Aoo« 

Period 

Post- 

PROTECT Act 
Period 

YosX-Booker 

Period 

Post-(7«// 

Period 

Within Range 

67.5% 

79.6% 

64.3% 

44.2% 

Above Range 

2.1% 

3.9% 

2.8% 

2.0% 

Government 
Sponsored Below 
Range 

7.2% 

3.8% 

7.5% 

11.4% 

Non-Government 
Sponsored Below 
Range 

23.3% 

12.7% 

25.4% 

42.4% 
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Average Extent of Reduction Below the Bottom of the Applicable Gnideline Range 
For Child Pornography Possession Offenses 
(Percentage/lVIonths) 



^ost-Koon 

Period 

Post- 

PROTECT Act 
Period 

Vosi-Booker 

Period 

Post-(7«// 

Period 

Government 
Sponsored Below 
Range 

67.2%-18mos 

48.1%~22 mos 

40.2%— 36 mos 

42.8%-47 mos 

Non-Government 
Sponsored Below 
Range 

67.8%-17mos 

55.9%-l9 mos 

41,8%-29 mos 

40.7%— 43 mos 


In the Post-(7<j// Period the rate at which courts imposed a non-government sponsored 
below range sentence varied from a high of 82. 1 percent to a low of 6.0 percent, representing a 
range of 76,1 percentage points, 

C. Demographic Differences in Sentencing 

The Commission’s 2006 Booker Report presented findings based on a multivariate 
regression analysis, a tool commonly used by social scientists and in many other fields. The 
principal benefit of this tool is that it accounts, or controls, for the effect of each factor in the 
analysis. Each factor is separately assessed and the extent to which each factor influences the 
outcome is measured. Using this tool, the Commission examined whether several demographic 
factors, including race, gender, citizenship, education, or age, were associated with the length of 
sentences imposed after Booker. 

In March 2010, the Commission, using data through the end of fiscal year 2009, 
published a report that updated the analysis of the association between sentence length and 
demographic factors originally presented in the Booker Report.'*^* The Commission has now 
updated this analysis with data through the end of fiscal year 2010, and also expanded it to 
include an earlier period of time not discussed in the prior two reports."’"' 

The results of the Commission’s updated and expanded analysis are set forth in Appendix 
E of this testimony. The Commission continues to find that sentence length is associated with 


See U.S. SENTtNCIXG COM.Vf N. DEM0GK.V1’HIC DIEEEIUlKCES IN FEUEICVL SENTENCING PKAC'UCES; AN UPD.VEE 
OE THE Booker Report ’s Muettv.vhi, vi e REGitEssioN AN;\lysis 4-10 ( 20 10). 

'“/rf. 

The March 2010 report presented data for three time periods; the Post-PROTECT Act period (May 1. 2003 - 
June 24, 2004); the PosX-Booker Period (January 12, 2005 -Decetrtber 10. 2007); and the Post-(/r)// Period 
(December 1 1 . 2007 - September 30, 2009). In this testimomc the Commission has expanded the Post-Cfi// Period 
throrrgh September 30, 2010, and has added a new time period, the Post-^orwi Period (June 19, 1996 - April 2003). 
In this poriion of the testimony, the Post-Aoon Period encompasses cases in which sentences were imposed between 
October 1, 1999, and April 30, 2003. 
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some demographic factors. Based on this analysis, and after controlling for a wide variety of 
factors reievant to sentencing, the data reflect that: 

o Black male offenders received longer sentences than White male offenders. 

The differences in sentence length have increased steadily since Booker. 

o Female offenders of all races received shorter sentences than White male 
offenders. The differences in sentence length fluctuated at different rates in 
the time periods studied for white females, black, females, Flispanic females, 
and “other” female offenders (such as those of Native American, Alaskan 
Native, and Asian or Pacific Islander origin. 

o Non-citizen offenders received longer sentences than offenders who were 
U.S. citizens. These differences have increased steadily since Booker. 

o Offenders with some college education received shorter sentences than 
offenders with no college education. These differences have remained 
relatively stable across the time periods studied. 

o Offenders over the age of 25 received longer sentences than offenders who 
were 25 or younger (at the time of sentence). 

The Commission’s analysis found that the differences in sentence length for Black male 
offenders compared to White male offenders has increased over time. In the Po&t-Koori Period, 
Black male offenders received sentences that were 1 1 .2 percent longer than those imposed on 
White male offenders. In the Post-PROTECT Act Period, this difference decreased to 5.5 
percent longer sentences. The difference between these two groups increased to 15.2 percent in 
the Post-Sftofe;' Period, and was 20.0 percent in the Post-Ciu// Peri od. 

Sentences for Flispanic male offenders were 3.6 percent lower than those imposed on 
White male offenders during the Post-iC«i;( Period and 4.4 percent lower than sentences for 
White male offenders during the Post-PROTECT Act period. No statistically significant 
difference in sentence length between these two groups was found in either the Post-Booker 
Period or the Post-Gu// Period. 

Sentences for female offenders of all races were consistently shorter than those for White 
male offenders, and these differences were apparent in each of the time periods studied. In three 
of the time periods studied “Other” race female offenders received the shortest sentences when 
compared to White male offender’s vis-a-vis other females. In all four time periods. Black 
female offenders received shorter sentences (between 17 and 34 percent) when compared to 
White male offenders than did White female (19 to 30 percent) or Hispanic female offenders (13 
to 29 percent) when compared to White male offenders. 

In the Post-Koofi Period, non-citizen offenders received 7.4 percent longer sentences than 
those imposed on citizen offenders. However, there was no statistically significant difference in 
sentence between these two groups in the Post-PROTECT Act Period. In the Post-Booker 
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Period, non-citizens received sentences that were 8.5 percent longer than sentences for citizen 
offenders, and in the Post-Gall Period received sentences that were 1 1 .2 percent longer sentences 
than those imposed on citizen offenders. 

In the Post-Koon Period, offenders over the age of 25 had 3 .6 percent longer sentences 
than offenders who were 25 or younger. However, there was no statistically significant 
difference in sentences between these two groups in the Post-PROTECT Act Period. In the Post- 
Booker Period offenders over 25 had sentences that were 3.1 percent longer than those for 
younger offenders, and in the Post-Gall Period had sentences that were 2.7 percent longer than 
those imposed on younger offenders. 

Section TV: Recommendations 


The Commission believes there are steps that Congress can take now to strengthen the 
guidelines system, provide more effective substantive appellate review, and generally ensure that 
the post-Booker federal sentencing system more effectively continues to reflect the purposes and 
goals of sentencing set forth in the SRA. As the Supreme Court anticipated when it decided 
Booker — 

Ours of course is not the last word: The ball now lies in Congress’ court. The National 
Legislature is equipped to devise and install, long-term, the sentencing system compatible 
with the Constitution that Congressjudges best for the federal system of justice.'"’'’ 

The Commission believes that the statutory changes outlined below would result in a system 
consistent with that originally envisioned by Congress and the Constitution. 

A. Develop More Robust Substantive Appellate Review 

The Commission believes that Congress should address the reasonableness standard of 
review and appellate process articulated in Booker and subsequent case law. Appellate review 
was a key component of sentencing reform in the SRA. Congress envisioned appellate review of 
sentences imposed to provide the Commission valuable information on federal sentencing and 
ensure fair, transparent, more uniform sentences. Since Booker, the role of appellate review is 
unclear. 

The Commission recommends that Congress revitalize appellate review in three ways. 
First, RHa merely pennits, but does not require, appellate courts to adopt a presumption of 
reasonableness for within range sentences and several circuits do not apply such a 
presumption.'® Requiring a presumption of reasonableness at the appellate level would promote 


'“iioofer, 543 U.S. at265. 

The First. Second. Third. Ninth, and Eleventh circuits ha\'e declined to adopt the presumption. See United States 
V, Jimenez-Beltre, 440 F.-ld 514, 518 (1st Cir. 2006) (enbanc); United States v. Fernandez, 44.5 F.-3d 19. 27 (2d Cir. 
2006); United States v. Cooper, 437 F.3d 324, 331-32 (3d Cir. 2006), abrogated on other grounds as recognized in 
United States v. Wells, 279 F. App'x 100 (3d Cir. 2008); United States v. Cart\’. 520 F.3d 984. 993 (9th Cir, 2008) 
(en banc); United States v. Hunt, 459 F,3d 1 180, 1 184-85 (1 Ith Cir. 2006). 
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more consistent sentencing outcomes and practices throughout the system. It would also assist in 
ensuring that the federal sentencing guidelines he given substantial weight during sentencing. 

Second, the Commission believes that Congress should direct sentencing courts to 
provide greater j ustifi cation for sentences imposed the further the sentence is from the otherwise 
applicable advisory guidelines sentence.'*’’ Such explanation would ensure that the vision of a 
transparent system remains intact, and would continue to ensure that appellate review remains 
robust.'*’* As the Court noted in Rita, “The sentencing judge should set forth enough to satisfy 
the appellate court that he has considered the parties’ arguments and has a reasoned basis for 
exercising his own legal decisionmaking authority.”'^’ 

The sentencing Judge has access to, and greater familiarity with, the individual case and 
the individual defendant before him than the Commission or the appeals court. That being 
so, his reasoned sentencing judgment, resting upon an effort to filter the Guidelines’ 
general advice through §3553(a)’s list of factors, can provide relevant information to both 
the court of appeals and ultimately the Sentencing Commission. The reasoned responses 
of these latter institutions to the sentencing judge’s explanation should help the 
Guidelines constructively evolve over time, as both Congress and the Commission 
foresaw.'™ 

Thus, the Commission recommends that any legislative proposal to address federal 
sentencing include strengthening the justification for non-guidelines (variance) sentences. 

Third, Congress should create a heightened standard of review for sentences imposed as a 
result of a “policy disagreement” with the guidelines. In Kimhrovgh^^' and Spears™ the 
Supreme Court held that district courts are free to categorically disagree with the Commission’s 
policy decisions, as expressed in the Guidelines Manual, and to adopt their own policies, 
although the guidelines are due “respectful consideration.”'™ 

The Commission believes that the current lack of rigorous appellate review of policy 
disagreements undermines the role of the guidelines system and risks increasing unwarranted 
sentencing disparity as individual judges substitute their own policy judgments for the collective 
policy judgments of Congress and the Commission. Furthermore, subjecting such policy 
disagreements to heightened appellate review would be consistent with previous Supreme Court 
decisions stating that “while the Guidelines are no longer binding, closer review may be in order 
when the sentencing judge varies from the Guidelines based solely on the judge's view that the 
Guidelines range ‘fails properly to reflect § 3553(a) considerations’ even in a mine-run case.”*’"' 


See Gall. 552 U.S. al 50. 

See Rita, 551 U.S. at 357. 

at 356. 

Id. at 358. 

Kimbrough. 551V. S.aX 102-111. 

^ " Spears, 555 U-S. at 264-265. 

^ Kimbrough, 552 U.S. at 1 0 1 (internal citations omitted). 
^ Id. at 109 (citations omitted). 
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B. Resolve the Tension between 18 U.S.C. § 3553(a) and 28 IJ.S.C. §§991, et 
seq. 

The Commission recommends that Congress address the tension between directives to 
the Commission set forth at 28 U.S.C. §§ 991, e! seq., and directives to the district courts at 18 
u s e. § 3553(a), particularly as they relate to certain offender characteristics. In Rita, the Court 
noted that the SRA statutory directives to the courts and to the Commission work in tandem and 
that Congress charged both with carrying out the purposes of sentencing set forth in the SRA.”^ 
As the Court noted, “The upshot [of the SRA] is that the sentencing statutes envision both the 
sentencing judge and the Commission as carrying out the same basic § 3553(a) objectives, the 
one at retail, the other at wholesale.”'^’’ 

The Commission recommends that Congress clarify the relationship between these two 
statutory provisions, specifically as they relate to certain offender characteristics in 28 U.S.C. § 
994 and the courts’ consideration of those same factors under 1 8 U.S.C. § 3553(a). For example 
28 U.S.C. § 994(e) directs the Commission to “assure” that the guidelines reflect the “general 
inappropriateness of considering the education, vocational skills, employment record, family ties 
and responsibilities, and community ties of the defendant” in determining the length of 
imprisonment.'^’ Over the course of its history, the Commission has ensured that the departure 
provisions set forth in the Gtiic/elines Manual are consistent with this directive. Yet under the 
current advisory regime, judges consider those very factors under § 3553(a) and often arrive at 
sentences below the guidelines range as a result of such consideration in almost 14 percent of all 
federal felony and Class A misdemeanor cases. Departures are followed in only about 3.4 
percent of these cases because judges prefer to vary when they consider offender characteristics 
like family history, for example. In the Commission's view, Congress should resolve disconnect 
between the directives to the Commission (§ 994) and the directives to the courts (§ 3553). 

C. Codify the “Three-step” Approach 

The Commission recommends that Congress codify the sentencing process first 
articulated in Booker. Codification of this “three-step” process ensures that the federal 
sentencing guidelines are afforded the appropriate consideration, determination, and ultimately 
the proper weight to which they are due uaAet Booker and consistent with the Court’s remedial 
opinion. 

The first step in the process requires district courts to properly calculate and consider the 
guidelines when sentencing.”* The second step in the process directs the courts, after 
calculating the appropriate guidelines sentence, to consult the Giiidelmes Manual and consider 


Rila. 551 U.S. al347. 

™Id. at 348. 

18 U.S.C. § 994(e). 

' See 1 8 U.S.C. § 3553(a)(4). (a)(5): Booker. 54.3 U.S. at 264 ("The district courts, while not bound to apply the 
Guidelines, must . . . take them into account when sentencing."); Rita, 55 1 U.S. at .35 1 (stating that a district court 
should begin all sentencing proceedings by correctly calculating the applicable Guidelines range); (iall, 552 U.S. at 
49 ("As a matter of administration and to scanc nationwide consistency, the Guidelines should be the starting point 
and the initial benchirrark."). 
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whether the case warrants a departure.'^^ As articulated in Irizarry, see supra, ”’[d]eparture’ is a 
term of art under the Guidelines and refers only to non-Guidelines sentences imposed under the 
framework set out in the Guidelines.”'^ A “variance” - i.e., a sentence outside the guideline 
range other than as provided for in the Guidelines Manual - is considered by the court only after 
departures have been considered. That is the third step of the process. Most circuits agree on a 
three-step approach, including the consideration of departure provisions in the Guidelines 
Manual, in determining the sentence to be imposed.'^' In 2010, the Commission promulgated an 
amendment to USSG § IBl.l (Application Instructions) codifying the three-step approach in the 
guidelines and encourages Congress to consider statutory codification of this process as well. 

D. Resolve the Uncertainty About the Weight to Be Given to the Federal 
Sentencing Guidelines 

As the Commission testified in 2005 and 2006, H(H>ker does not specify how much 
weight the guidelines should be afforded by the district courts. The Commission believes that 
Congress should clarify its statutory intent that courts should give the guidelines substantial 

weight.'^^ 

In Rita, the Supreme Court states that the SRA reflects Congress' expectation that both 
the sentencing judge and the Commission would carry out “the same basic § 3553(a) objectives, 
the one at retail, the other at wholesale.”'^^ The guidelines may be presumed reasonable because 
they “seek to embody the § 3553(a) considerations, both in principle and in practice” and they 
“reflect a rough approximation of sentences that might achieve § 3553(a)'s objectives.”'^'' 

During the process of developing the initial set of guidelines and refining them throughout the 
ensuing years, the Commission has considered the factors listed in section 3553(a) that were 
cited with approval m Booker 


^■^See 18 U.S.C, § 3553(a)(5). 

’*""553 U.S.at714. 

See United States v. Dixon, 449 F .ld 194, 203-04 (1st Cir. 2006) (court must consider "any applicable 
departures''): United States v, Selioutsk>'. 409F.3d 114. 118 (2d Cir. 2005) (court must consider "available departure 
authority"); United States v. Jackson, 467 F.3d 834, 838 (3d Cir. 2006) (same); United States v, Moreland, 437 F.3d 
424, 433 (4th Cir. 2006) (departures "remain an important part of sentencing even after Booker"); United States v. 
Tzep-Mejia, 461 F.3d 522, 525 (5th Cir. 2006) ("Post-Booker case law recognizes tlirec ty pes of sentences under the 
new advisoix senicncing regime: (1) a sentence vviiliin a properly calculated Guidehne range; (2) a sentence tliat 
includes an upward or downw ard departure as allowed by the Guidelines, wliicli sentence is also a Guideline 
sentence; or (3) a non-Guideline sentence wliich is either Itigher or lower Ilian the relevant Guidehne 
sentence." (internal footnote and citation omitted)); United States v. McBride, 434 F.3d 470, 476 (6thCir, 2006) 
("Williin lliis Guideline calculation is tlic dclcnniiiaUon of whether a . . . departure is appropriate"); United Stales v. 
Hawk Wing, 433 F.3d 622, 63 1 (8lh Cir, 2006) ("the district court must decide if a traditional departure is 
appropriate", and after dial must consider a variance (inlemal quotation omitted)); United Stales v. Robertson, 568 
F.3d 1203, 1210 (lOlli Cir. 2009) (district courts must continue to apply departures); United Slates \. Jordi. 418 F.3d 
1212. 1215 (1 Itli Cir. 2005) (stating tliat "the application of the guidelines is not complete mitil the departures, if 
any. tliat are warranted are appropriately considered"). But see United States v. Joluisoii. 427 F.3d 423. 426 (7tli Cir. 
2006) (stating that departures are "obsolete"). 

See United States v. Wilson, 350 F. Supp. 2d 910 (D. Utah 2005). 

551 U.S. at548. 

H af 550. 

See. e.g.. United States v, Shelton, 400 F.3d 1.525 (1 1* Cir. 2005). 
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In addition. Congress through its actions has indicated its belief that the guidelines 
generally achieve the statutory purposes of sentencing. Pursuant to 28 U.S.C. § 994(p), the 
Commission is required to submit all guideline and guideline amendments for congressional 
review before they become effective. To date, the initial set of guidelines and over 750 
amendments, many of which were promulgated in response to congressional directives, have 
withstood congressional scrutiny. 

E. Review of Federal Tncarceratioii and Sentence Length 

As noted in Section ITT, the federal prison population continues to grow not just in size 
but also in overall cost. The SRA specifically directed the Commission to look at imprisonment 
rates in two ways as it implemented and refined federal sentencing guidelines across time. First, 
28 u s e. § 994(j) directs the Commission to “insure that the guidelines reflect the general 
appropriateness” of alternatives to incarceration for first-time, non-violent offenders, and 
imposition of a term of imprisonment for an offender convicted of a crime of violence resulting 
in serious bodily injury. The Commission implements the liill spectrum of this directive with 
each guideline promulgated. Section 994(q) directs the Commission, working with the Bureau 
of Prisons, to provide analysis and recommendations “concerning maximum utilization of 
resources to deal effectively with the federal prison population.” Congress further noted, 
“Some critics have expressed concern that sentences under the guidelines will be either too low 
to protect the public or so high that they will result in prison overcrowding. The Commission 
intends to continue its work with the Bureau of Prisons and other key stakeholders on issues of 
federal incarceration as Congress directed in the SRA. For example, the Commission will 
continue to work with Congress on prison impact statements for proposed legislation pursuant to 
1 8 U.S.C. § 4047. “By developing complete information on [sentencing] practices, the 
Sentencing Commission will be able, if necessary, to change those practices with a full 
awareness of their potential impact on the criminal justice system.” 

Section 992(b)(2) of the SRA also directs the Commission to “develop means of 
measuring the degree to which sentencing, penal, and correctional practices are effective in 
meeting the purposes of sentencing set forth in section 3553(a)(2), , , The Commission 
meets this directive through the collection, analysis, and reporting of sentencing information to 
criminal justice stakeholders. The Commission also uses this information in the formulation of 
the federal sentencing guidelines and policy statements, including when and to what degree 
alternatives to incarceration are appropriate as well as when offenses require terms of 
imprisonment. The Commission will be addressing the impact of statutory mandatory minimum 
penalties on the federal prison system in its upcoming report. 

The Commission notes that this Subcommittee and the full House Judiciary Committee 
regularly seek prison impact assessments from the Commission and the Congressional Budget 
Office. The Commission encourages Congress and the Attorney General to employ these 
assessments as part of legislative consideration. The Commission also encourages Congress to 


28 U.S.C. § 994(q). 

S. Rr.p. No. 98-225. at 3244 (1984). 

hi 

^^^28 U.S.C. § 994(b)(2). 
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Utilize section 4047(c) that requires the Attorney General to prepare and transmit to Congress by 
March 1 of each year “a prison impact assessment reflecting the cumulative effect of all relevant 
changes in the law taking effect during the preceding calendar year.” Doing so would help the 
Bureau of Prisons, the Department of Justice, Congress, and others budget, manage, and plan for 
the federal prison population in an effective manner. 

Part II: Statutory Mission of the Commission 

The Commission welcomes congressional oversight of its activities and greatly 
appreciates congressional interest in its work. 

The Commission is a bipartisan, independent agency located within the judicial branch of 
government. Section 992, title 28 of the United States Code, sets forth the terms of office and 
compensation for members of the Commission. The Commission comprises seven voting 
members, including a Chair and up to three Vice Chairs, who serve six-year terms, At least 
three of the voting members must be federal judges. The Chair and Vice Chairs of the 
Commission are appointed by the President and confirmed by the Senate to hold those 
positions. The Chair and Vice Chairs hold full-time positions and are compensated during 
their terms of office at the annual rate at which judges of the United States courts of appeals are 
compensated, The other voting members of the Commission hold part-time positions and are 
paid at the daily rate at which judges of the United States courts of appeals are compensated.^^'^ 

In accordance with 28 U.S.C. § 992(c), “[a] Federal judge may serve as a member of the 
Commission without resigning the judge’s appointment as a Federal judge.” 

The Commission remains a critical and vital component of federal sentencing after 
Booker. As noted above, the Commission has four overarching statutory duties with several 
subcomponents. These duties include, but are not limited to: (1) promulgating sentencing 
guidelines to be determined, calculated, and considered in all federal criminal cases; (2) 
collecting, analyzing, and reporting sentencing data systematically to detect new criminal trends, 
to determine if federal crime policies are achieving their goals, and to serve as a clearinghouse 
for federal sentencing statistics; (3) conducting research on sentencing issues and serving as an 
information center for the collection, preparation, and dissemination of information on federal 
sentencing practices, and (4) providing specialized training tojudges, probation officers, staff 
attorneys, law clerks, prosecutors, defense attorneys, and other members of the federal criminal 
justice community on federal sentencing issues, including application of the guidelines. The 
Commission provides enormous returns including near real time data, rapid response to Congress 
and others both in terms of research and implementation of sentencing policy, and prison impact 
analyses. 


28 U.S.C. § 28 U.S.C. §§ 991(a). 992(a). A voting member of the Commission may not serve more than two full 
tenns. 28 U.S.C. § 992(b)(1)(A). 

28 U.S.C. § 99i(a). 

Id. 

28 U.S.C. § 992(c). 

See generally^n U.S.C. §§ 991-998. 
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The work of the Commission has been significant since the Booker decision. For 
example, the federal docket has grown by more than 1 1,000 cases in the last five fiscal years. 
Each Supreme Court case has required the Commission to increase its efforts to provide 
meaningful guidance to the courts and the entire criminal justice system, and to ensure that the 
guidelines continue to reflect the purposes of sentencing. Moreover, since Booker, the 
Commission has promulgated 79 guideline amendments. Of those 79 amendments, 40 were in 
response to directives from Congress and other changes in the law. Those changes also have 
meant more analysis, more training, and more work for the Commission. A more detailed 
examination of the work of the Commission is set forth below. 

Section I; Sentencing Policy Development 

The Commission continues to evaluate and refine federal sentencing policy as set forth in 
the sentencing guidelines. Pursuant to statute, the Commission engages in a sophisticated 
analysis and review process during its promulgation of guidelines and policy statements. This 
process begins with the publishing of proposed priorities in the late spring or summer. A final 
list of priorities is published in the fall, subject to additions or changes that may result from new 
legislation or case law. Throughout the fall and winter, the Commission conducts empirical 
research, meets with stakeholders, holds hearings, conducts case law and literature reviews, and 
begins development of language for guideline amendments.^^ In the spring it holds additional 
hearings on the proposed amendments and finalizes the amendment package for congressional 
submission. By May 1, of each year, the Commission must submit its proposed amendments to 
Congress. Congress has 1 80 days to review the amendment package and if no action is taken to 
disapprove or otherwise modify it, the package becomes effective on November 1 of each year. 

The Commission recently completed amendments (now pending before Congress) that 
implemented a number of congressional directives including the Fair Sentencing Act of 2010, 
Pub. L. 1 1 1-220; the Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. 

1 1 1-203, the Patient Protection and Affordable Care Act, Pub. L. 1 1 1-148, and the 
Comprehensive Tran Sanctions, Accountability, and Divestment Act of 2010, Pub. L. 111-195;'^^ 
and the Secure and Responsible Drug Disposal Act of 2010, Pub. L. 1 1 1-273. In addition, the 
Commission increased the penalties for straw purchasers of firearms. The Commission also 
addressed supervised release terms for deportable aliens and issues associated with illegal entry 
offenses. 

Section II; Collectiii2. Analvziii2 and Reportin2 Sentencin2 Data 

In fulfillment of its statutory duties related to collecting, analyzing and reporting federal 
sentencing statistics and trends, the Commission collects data about criminal cases sentenced 


See generally, 28 U.S.C. §§ 994, 995. Whenpromulgatiiig guidelines and policy statements tlie Commission also 
must adhere to the congressional directives that the guidelines and policy statements are consistent with all federal 
statutes (28 U.S.C. § 994(a)) and that the maximum of the sentencing range may not exceed the minimum of the 
range by more than 25% or six months. 28 U.S.C. § 994(b)(2). 

In the coming w eeks, the Commission W'ill be releasing a report regarding the penalties associated with offenses 
identified in this Act. 
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during the year.^'^^ During the past year, the Commission received over 386,000 documents from 
more than 83,000 original sentencings.’^^ To put this caseload into perspective, in fiscal year 
1990, the Commission received documentation for 33,000 cases sentenced under the guidelines. 
The importance of the Commission’s data collection, analysis, and reporting requirements is 
highlighted in Part 1 of this testimony. Without the Commission, the criminal j ustice system 
would not have an objective, expert body to which it could turn for information about sentencing 
trends and practices. If nothing else, the data collected by the Commission since Booker 
indicates the growing complexity of the federal caseload and growing lack of uniformity 
throughout the system. 

The Commission collects and analyzes many pieces of information of interest and 
importance to the federal criminal Justice community from the documents it receives from the 
courts. The Commission publishes these analyses in a variety of ways, including reporting them 
in its comprehensive Annual Report and Sourcebook of Federal Sentencing Statistics. Tt also 
disseminates key aspects of this data on a quarterly basis and provides trend analyses of the 
changes in federal sentencing practices overtime. The Commission disseminates its information 
in a variety of ways, including through its modernized website. 

At the request of Congress, the Commission also provides specific analyses using real- 
time data of sentencing trends related to proposed and pending legislation. These assessments 
often are complex and time-sensitive, and require highly specialized Commission resources, Tn 
addition, the Commission responds to a number of more general data requests from Congress 
and entities such as the Congressional Research Service, the Congressional Budget Office, and 
the Government Accountability Office, on issues such as healthcare fraud, drugs, immigration, 
gangs, child sex offenses, and offenses affecting Native Americans. These requests are expected 
to continue in response to congressional work on crime legislation in the 1 12^^' Congress. 

The Commission also responds to request for data analyses from federal judges. For 
example, the Commission provides to each chief district judge and each chief circuit judge a 
yearly analysis of the cases sentenced in the district or circuit with a comparison of the caseload 
and sentencing practices in that district or circuit to the nation as a whole. The Commission’s 
ability to provide these analyses on demand and with real-time data provides a unique resource 
to judges. Collectively, the Commission responded to over 100 requests for specific analyses in 
fiscal year 2011. 

The Commission’s data collection, analysis and reporting requirements are impacted by 
the increasingly high volume of cases sentenced in the federal system annually; however, the 
Commission’s modernization and refinement efforts have kept pace with demands placed on it. 
Over the past few years, the Commission has greatly automated and updated its business 


See 28 U.S.C. § 994(\v)(l), wliich requires Llie cliief judge of eachdislriclcourl. vviQiin 30 days of eiiLry of 
judgment to provide the Commission with: (1) the charging document; (2) tlie written plea agreement (if any); (3) 
tlie Presentence Report; (4) the judgment and commitment order; and (5) tlie statement of reasons fonn. 

’ Since March 2008, the Commission also has collected real-time data from the courts on over 24,000 motions 
filed for retroactive application of its 2007 crack cocaine amendment. The Commission continues to collect and 
regularly report real-time data on the retroactive application of its 2007 crack cocaine amendment. 

Tn fiscal year 201 1. the Commission responded to 102 requests for information from the courts, Congress, and the 
Executive branch- Tn fiscal year 2010. the Commission responded to 103 requests. 
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processes for the receipt, collection and analysis of sentencing documentation from the courts. 
The resulting efficiencies have resulted in significant cost-savings for not only the Commission 
but for the courts as well. The Commission also re-launched its website in December 2010 that 
now provides improved and enhanced access to the Commission’s work. Moreover, the 
Commission is in the process of automating data contained in its annual sourcebooks. 
Specifically, the Commission is developing an interactive website using information based on 
the tables from our Annual Sourcebook (for example. Table 13, Average Sentence Length in 
Each Primary Offense Category). These data could be further refined by the user to provide 
average sentence length but also by circuit, district, race, gender, citizenship, and age. 

Section III: Conducting Research 

Research is a critical part of the Commission’s overall mission. The Commission’s 
research staff regularly provides short- and long-term guideline and sentencing related research 
and analyses for the Commission and the criminal justice community. The Commission 
routinely uses this research when considering proposed changes to the guidelines, and 
Commission research is routinely provided to other policymakers and members of the criminal 
justice community as part of their decision-making processes. 

In fiscal years 2010 and 2011, for example, the Commission published research reports 
on the use of supervised release in the federal criminal justice system, the calculation of certain 
criminal history points under the sentencing guidelines, demographic differences in federal 
sentencing practices and trends since the Booker decision, overviews of federal criminal cases in 
fiscal years 2008 and 2009, and additional information on data collection by the Commission. 
The Commission also conducted a comprehensive survey of federal district court judges about 
the state of federal sentencing. The Commission also completed a recidivism study of crack 
cocaine offenders for whom courts have granted motions for retroactive application of the 
Commission’s 2007 crack cocaine amendment, and a detailed analysis of the number of crack 
cocaine offenders potentially impacted by the Commission’s decision to give retroactive effect to 
its proposed permanent amendment implementing the Fair Sentencing Act of 2010. 

As noted in the opening of this testimony, in the coming weeks, the Commission will be 
releasing a comprehensive review of statutory mandatory minimum penalties and their role in 
federal sentencing. The Commission also is drafting a significant report on child pornography 
offenses, and it is working on a comprehensive evaluation of the effect oi Booker and its progeny 
on the federal sentencing system that will build upon the testimony presented today. 

Section TV: Trainiiia & Outreach 

Congress created the Commission as a body that would “devise and conduct, in various 
geographical locations, seminars and workshops providing continuing studies for persons 
engaged in the sentencing field, and “devise and conduct periodic training programs of 
instruction in sentencing techniques for judicial and probation personnel and other persons 
connected with the sentencing process.”™ Congress also tasked the Commission, among other 


28U.S.C. § 995(a)(l7). 
™28U.S.C. § 995(a)(18) 
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things, with issuing instructions to probation officers concerning the application of the 
Commission’s guidelines and policy statements.™'^ 

The Commission fulfills this statutory duty to provide training and specialized technical 
assistance on federal sentencing issues, including application of the sentencing guidelines, to 
federal judges (including training of new judges), probation officers, staff attorneys, law clerks, 
prosecutors, and defense attorneys by providing educational programs around the country 
throughout the year. The Commission continues to expand its training and outreach efforts, in 
large part as a result of Booker and subsequent Supreme Court cases. In fiscal year 2010, for 
example, the Commission conducted training programs in all twelve circuits and most of the 94 
judicial districts, hr fiscal year 2010, the Commission trained approximately 6,000 individuals 
on the guidelines and other sentencing issues.^*’’' 

Commissioners and Commission staff also participated in other numerous academic 
programs, symposia, and circuit conferences as part of the ongoing discussion of federal 
sentencing issues, hr the coming months, the Commission plans to continue to provide training 
to the district and circuit courts on a number of federal sentencing issues, including recently 
promulgated guidelines and guideline amendments. 

Conclusion 

The Commission has monitored federal sentencing carefully since the Court issued its 
Booker decision. The guidelines continue to be the anchor for all federal sentences. However, 
disparities among district and appellate courts have grown. Based on these observations, the 
Commission believes that adjustments to the current advisory guideline system are ripe for 
consideration by Congress. The Commission offers these suggestions today to help ensure a 
strong and effective guidelines system that is consistent with the goals and purposes of 
sentencing set forth by Congress in the SRA. The Commission remains uniquely positioned to 
provide Congress and the criminal justice community with advice and information that will help 
further the goals of sentencing in an effective and thorough manner. 

The Commission thanks you for holding this very important hearing and looks forward to 
answering your questions and working with you in the months ahead. 


;“28U.S.C. § 995(a)(l0). 

Tn fiscal year 2011. the Commission trained approximately 7,000 people. 
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Rate of JNon-Government Below Range Sentences 
Fiscal Year 2010 


District 

Rate of Non- 

Government Below 
Range Sentences 

Southern District of New York 

49.0 

District of Delaware 

44.3 

District of Connecticut 

43.1 

District of Rhode Island 

42.8 

District of Minnesota 

42.7 

Eastern District of New York 

42.0 

Western District of Wisconsin 

40.5 

Northern District of Illinois 

40.5 

District of Vermont 

38.4 

District of Massachusetts 

35.7 

Eastern District of Wisconsin 

35.7 

Southern District of West Virginia 

35.1 

Northern District of Georgia 

31.9 

District of Hawaii 

29.5 

District of Alaska 

29.5 

Eastern District of Michigan 

29.4 

Western District of Pennsylvania 

28.9 

Middle District of Tennessee 

28.2 

Eastern District of Pennsylvania 

27.5 

Eastern District of Missouri 

27.3 

Middle District of Pennsylvania 

27.1 

Southern District of Iowa 

26.3 

Western District of Tennessee 

26.0 

District of Nebraska 

25.0 

Southern District of Florida 

24.9 

Middle District of Florida 

24.7 

Central District of California 

24.4 

Eastern District of Washington 

23.6 

Southern District of Ohio 

23.4 

Northern District of West Virginia 

23.3 

Northern District of Ohio 

23.2 

Western District of Virginia 

22.9 

Western District of Michigan 

22.6 

Central District of Illinois 

22.4 

District of Utah 

22.1 

Southern District of Indiana 

21.9 
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District 

Rate of Non- 


Government Below 


Range Sentences 

District of South Dakota 

21.8 

District of Columbia 

21.6 

District of Colorado 

21.2 

Western District of Missouri 

20.9 

District of New Jersey 

20.9 

District of Nevada 

20.6 

Eastern District of Arkansas 

19.9 

Middle District of Louisiana 

19.8 

District of Oregon 

19.5 

Northern District of California 

19.4 

District of Idaho 

19.3 

Southern District of Alabama 

19.2 

District of New Hampshire 

19.0 

District of South Carolina 

18.8 


18.7 

Western District of Oklahoma 

18.6 

Eastern District of Virginia 

18.3 

Northern District of Oklahoma 

18.1 

District of Maryland 

18.0 

Southern District of Illinois 

17.9 

District of the Northern Mariana Islands 

17.9 

Northern District of Indiana 

17.8 

Eastern District of Louisiana 

17.7 

Western District of Washington 

17.6 

Northern District of New York 

17.2 

District of Maine 

17.2 

Eastern District of Tennessee 

16.3 

District of the Virgin Islands 

15.1 

Southern District of Texas 

14.9 

Western District of New York 

14.8 

Western District of Kentucky 

14.7 

Western District of Arkansas 

14.3 

Northern District of Alabama 

13.9 

Northern District of Florida 

13.8 

Southern District of Mississippi 

13.6 

Northern District of Texas 

13.4 

District of North Dakota 

13.0 

Middle District of North Carolina 

12.9 

Northern District of Iowa 

12.8 
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District 

Rate of Non- 
Government Below 
Range Sentences 

Western District of North Carolina 

12.5 

Western District of Louisiana 

12.5 

District of Montana 

12.5 

Eastern District of Oklahoma 

12.4 

Middle District of Alabama 

12.3 

Eastern District of Kentucky 

12.3 

Eastern District of California 

12.2 

District of Puerto Rico 

12.1 

Western District of Texas 

n.i 

District of Kansas 

10.9 

District of Guam 

9.1 

Southern District of California 

8.7 

Eastern District of North Carolina 

8.7 

Southern District of Georgia 

8.5 

Northern District of Mississippi 

8.3 

Eastern District of Texas 

8.0 

District of Arizona 

7.1 

District of New Mexico 

6.7 

Middle District of Georgia 

4.7 


SOURCE: U.S. Sentencing Commissioa 2010 Datafile, USSCFYIO, 
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Mr. Sensenbrenner. Thank you, Judge. 

Mr. Miner? 

TESTIMONY OF MATTHEW S. MINER, PARTNER, 

WHITE & CASE, LLP 

Mr. Miner. Chairman Sensenbrenner, Ranking Member Scott 
and Members of the Subcommittee, thank you for holding this im- 
portant hearing and inviting me to testify. 
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By all objective measures, the Federal sentencing system is drift- 
ing from a guideline-based system to one determined increasingly 
by the judge a defendant draws. A review of the district-by-district 
data from the U.S. Sentencing Commission reveals just how far we 
have strayed from the goal of relative consistency among similar 
sentences for similar crimes. 

To cite just one example from the most recent quarterly data 
from the Commission, a defendant is more than twice as likely to 
receive a below guideline sentence based solely on the judge’s dis- 
cretion if he is arrested in the Southern District of New York rath- 
er than the Northern District of New York. 

These two districts are clearly not on opposite sides of the coun- 
try or even on opposite sides of a state. You are talking about coun- 
ty lines here and you are talking about very different views among 
the Federal judges in terms of how they should sentence defend- 
ants. In terms of many crimes, you are talking about which side 
of a road you are arrested on and where you are lucky enough or 
unlucky enough to have been picked up. That is not what was in- 
tended by Congress in the Sentencing Reform Act, I don’t suspect. 

To sum up the current state of Federal sentencing, let me read 
a short quote from a congressional report. 

“Every day. Federal judges mete out an unjustifiably wide range 
of sentences to offenders with similar histories, convicted of similar 
crimes committed under similar circumstances. One offender may 
receive a sentence of probation while another, convicted of the very 
same crime and possessing a similar or comparable criminal his- 
tory, may be sentenced to a lengthy term of imprisonment. Even 
two such offenders who are sentenced to terms of imprisonment for 
similar offenses may receive wildly different prison release dates.” 
End quote. 

Although this description applies very well to current Federal 
sentencing practices under the advisory guideline system, it comes 
from the 1984 Conference Report on the Sentencing Reform Act 
and describes the dysfunctional system that existed at that time — 
a system that Congress, in a very bipartisan effort, sought to and 
did repair. 

The fact that a 1984 description of the pre-guideline system could 
arguably be applied to current sentencing practice speaks volumes 
about just how far the Federal system has drifted from the goals 
of the SRA. 

It also speaks to how another strong legislative and policy effort 
is needed to restore greater order and consistency to this genera- 
tion of variable discretionary sentencing. 

At the outset, let me state that I am in favor of the guidelines 
and determinant and semi-determinant sentencing as appropriate. 
I believe the Commission and Congress should work toward a sys- 
tem where the guidelines are once again presumptively applicable 
in all cases. 

According to Supreme Court case law, one of the only ways that 
such presumptive effect can be achieved is through a greater reli- 
ance on when charging aggravating factors and having those fac- 
tors put to a jury via a special verdict form or, in the case of a 
guilty plea, having facts admitted by the defendant. 



102 


Although some, naturally, question whether or how well such a 
system would work, including whether juries could make such com- 
plex determinations, I am not sure there is that much cause for 
doubt. 

Taking, for example, fraud cases in determining the amount of 
loss, juries in civil cases do this across the country every single day 
in determining damage amounts and in filling out special verdict 
forms to calculate the loss. 

In terms of aggravating factors, capital juries do this in questions 
dealing with whether life or death is appropriate in an individual 
case. 

If we can trust juries to do this in such significant cases, we can 
surely trust juries to find aggravators in cases where we are talk- 
ing about a guideline range being increased or decreased by two or 
three levels. 

Although this is the reform I prefer, to be clear, such a reform 
would require more components than I just described. 

I think Congress should consider and the Commission should rec- 
ommend a more modest reform in the near term. Just as the SRA 
was not achieved within a decade of the first proposal of a guide- 
line system, it could be a while before comprehensive reform could 
be studied, assessed, enacted and implemented. 

Accordingly, there are some things that can and should be done 
now. In deciding Booker, the Supreme Court struck down two pro- 
visions in the Sentencing Reform Act that still stand as nullities 
in the statute books and the Federal judiciary must function with- 
out a statutory appellate standard or congressional guidance on 
how to apply the guidelines. This should be addressed immediately. 

Given all that needs fixing, to use a football analogy. Congress 
may want to look for a first down rather than a touchdown here. 
If nothing else happen in this Congress other than the passing of 
an appellate standard with the presumption of reasonableness for 
within guideline sentences, as allowed by United States v. Rita, 
greater uniformity would follow. 

If Congress could agree to go farther, consistent with Gall v. 
United States, and require a heightened showing for major depar- 
tures from the guidelines with increased scrutiny on appeal, even 
greater uniformity would likely follow. 

At this point, 6 years after Booker struck down those provisions 
of the Federal sentencing statutes, even these modest reforms 
could go a long way. 

I submit the full statement that I or I request that my full state- 
ment be put in the record and I stand ready to answer the Commit- 
tee’s questions. Thank you. 

[The prepared statement of Mr. Miner follows:] 
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Testimony of Matthew S. Miner, White & Case LLP 
Before the Subcommittee on Crime, Terrorism, and Homeland Security 
U.S. House of Representatives, Committee on the Judiciary 
Hearing on “Uncertain Justice: The Status of Federal Sentencing and the U.S. 

Sentencing Commission Six Years after U.S. v. Booker” 

October 12, 2011 

Chairman Sensenbrenner, Ranking Member Scott, and Members of this 
Subcommittee, thank you for holding this important hearing and inviting me to testify on 
a matter I care deeply about. Criminal sentencing is, in my view, at the very core of our 
system of ordered liberty. The Framers who crafted our Constitution and Bill of Rights 
ensured that deprivations of liberty required due process of law - and clearly 
incarceration is among the greatest restraints on liberty. They also provided a guaranteed 
mechanism to challenge the basis for governmental detention through the writ of habeas 
corpus. These basic constitutional controls signal that deprivations of liberty were never 
meant to be arbitrary. The U.S. Sentencing Guidelines (“the Guidelines”) and the 
Sentencing Reform Act of 1984 (“SRA”), as amended, provide - or at least provided 
prior to United States v. Booker - a check against arbitrariness, favoritism, racial bias, 
and other pernicious influences that could taint rulings within our federal sentencing 
system. 


On January 1, 2004, then-Chairman of the House Judiciary Committee, Mr. 
Sensenbrenner, issued a statement on sentencing matters in response to a related 
statement by Chief Justice Rehnquist. In his statement, Mr. Sensenbrenner expressed a 
goal that I believe should be broadly - if not universally - supported by policymalcers, 
judges, prosecutors, and defense counsel alike: “A criminal committing a federal crime 
should receive a similar punishment regardless of whether the crime was committed in 
Richmond, Virginia or Richmond, California.”* 

Sadly, the federal sentencing system has failed to achieve that goal. A review of 
the district-by-district data from the U.S. Sentencing Commission reveals just how far 
we’ve strayed from that goal. To cite just one example from the most recent quarterly 

' Statement of F. James Sensenbrcimer, Jr., on Cliicf Jiistiec Rehnquisf s Year-End Report on the Federal 
Judiciaij', Jan. 1, 2004, ar'ailable at httDi.d'iiidiciarv'. liouse.gov/legacY.4tews010104.htm 
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data from the Commission: A defendant is more than twice as likely to receive a below 
guideline sentence based solely on the judge’s discretion if he is arrested in the Southern 
District of New York (41.9%) rather than the Northern District of New York (18.8%). 
These two Districts are clearly not on opposite sides of the country or even across state 
lines. All that separates these two Districts are county lines - and apparently the very 
different sentencing views of the federal judges who preside there. 

By all objective measures, the federal sentencing system is drifting from a 
guideline-based system to one driven more by luck than by law. To sum up the current 
state of federal sentencing, let me read a short quote from a congressional report: 


[Ejvery day, Federal judges mete out an unjustifiably wide range of 
sentences to offenders with similar histories, convicted of similar crimes, 
committed under similar circumstances. One offender may receive a 
sentence of probation, while another - convicted of the very same crime 
and possessing a comparable criminal history - may be sentenced to a 
lengthy term of imprisonment. Even two such offenders who are 
sentenced to terms of imprisonment for similar offenses may receive 
wildly different prison release dates). 

Although this description applies very well to current federal sentencing practices under 
the advisory guidelines system, it comes from the 1984 Conference Report on the SRA 
and describes the dysfunctional system that existed at that time - a system that Congress, 
in a very bipartisan effort, sought to and did repair. 

The fact that a 1984 description of the pre-guideline system can be applied to 
current sentencing practice speaks volumes about just how much the federal system falls 
short of the goals of the SRA. It also speaks to how another strong legislative and policy 
effort is needed to restore greater order and consistency to this generation of variable 
discretionary sentencing. 

I recognize that there is a wide range of views on the structure and form that our 
federal sentencing laws should take. 1 also realize that some who favor sentencing 
reform disagree that our current system is broken, but rather view it as merely in need of 
repair. I think disagreements about whether the system is broken or merely damaged are 

" H. R. Rep. No. 98-1030 (1984), reprinted in 1984 U.S.C.C.A.N. 3182, 3221. 
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not helpful. Much like an unreliable car, an unreliable sentencing system needs to be 
fixed - and that need for reform needs to be the focus. 

After all, I do not believe the current system is capable of a serious defense. 

Who could defend a system that has had its statutory foundation stripped away from it for 
over the past half-decade? Who could defend a system without a statutory appellate 
standard? Who could defend a system with varying approaches to the Guidelines - and 
the gaps in the law created by United Stales v. Booker - depending on the federal circuit 
in which the case is heard? Or with wildly varying departure and variance rates 
depending on the individual district or judge involved? Under our federal system, a 
defendant’s sentence should not be determined by the circuit, district, or corridor of the 
courthouse in which the defendant is sentenced. Finally, who could defend a system in 
which statistics prove that racial and educational disparities are on the rise as judges drift 
from guideline-based sentences to a discretionary system? 

I do not believe there is or should be a question about whether reform is needed. 

It is needed. The question should, therefore be: What reforms should Congress consider 
to repair and revise the SRA? That will be the focus of my testimony. 

At the outset, let me state that I am in favor of the Guidelines and determinate and 
semi-determinate sentencing. I believe the Commission and Congress should work 
toward a system wherein the Guidelines are once again presumptively applicable in all 
cases. In the aftermath of the line of case law following Apprendi v. New Jersey, wherein 
the U.S. Supreme Court found that a maximum term of imprisonment cannot be 
increased at sentencing through a judge’s fact-finding - a line of cases that for better or 
worse culminated in Booker and its successors - the only way such presumptive effect 
can be achieved is through a greater reliance upon charging aggravating factors and 
having those factors put to a jury via a special verdict form or, in the case of a guilty plea, 
having the facts admitted by the defendant. 

Although some naturally question whether or how well such a system would work, 
including whether juries could make such complex determinations, I am not sure there is 
much cause for doubt. As for a jury’s capability to, for example, assess the size and 
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degree of fraud in a criminal case, it is worth noting that juries make such findings every 
day in civil fraud cases through both special verdict findings and general verdicts on 
damages. As for the finding of aggravating factors, juries in capital cases already do so. 
Accordingly, if we are willing to trust juries to find aggravators that can determine a life 
or death question, we can surely trust them to find aggravators that would ultimately 
increase a guideline range by two or three levels. 

That is not to say that all aggravators and all offense characteristics would need to 
be built into a presumptive system with requirements for charging and submitting the 
factors to a jury. Some factors could very well remain advisory considerations subject to 
the court’s discretion. Indeed, T think some factors, such as acceptance of responsibility, 
would need to remain advisory because it makes little sense to have such questions put to 
a jury. Similarly, there is no way a defendant could admit to a legal conclusion akin to 
acceptance of responsibility. 

There is another good reason not to give presumptive effect to every current 
offense characteristic and aggravator in the Guidelines: simply put, there are a lot of 
them. For certain crimes where a range of offense characteristics and aggravators could 
apply, a special verdict form would resemble a lengthy flow chart. In addition to creating 
jury confusion and highly complicated jury instructions, such a lengthy set of 
interrogatories to the jury could result in partially hung juries and inconsistent verdicts. 

To avoid this risk, the factors given presumptive effect and submitted to a jury 
should be streamlined, and Congress and the Commission should give careful study to 
how best to achieve a balance between streamlined presumptive factors and those to be 
left to advisory guidelines and judicial discretion at sentencing. If such a system were 
implemented, it would also make sense for the Commission to work with the Judicial 
Conference to craft pattern special verdict forms for key guideline sections and chapters. 

If such a reform were implemented and juries were given a greater role in 
sentencing to protect the Sixth Amendment rights recognized by the Supreme Court in 
Apprerrdi and Booker, Congress could once again restore a heightened appellate standard 
akin to what was in effect when Booker was decided - that is de novo review of the 
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sentencing judge’s findings. In fact, I think such an appellate standard would be required 
because the key facts at sentencing would have been either been found by a jury or 
admitted to by the defendant. The only questions left for the judge at sentencing would 
be more-or-less legal ones along with the exercise of discretion allowed by the 
Guidelines - for example, where within the prescribed range the sentence would fall or 
whether probation or an alternative to incarceration, if allowed, would be more 
appropriate. 

Although this is the reform 1 prefer - and to be clear, such a reform would require 
more components than 1 just described - 1 think Congress should consider, and the 
Commission should recommend, a more modest reforni in the near term. Just as the SRA 
was not achieved within a decade of Judge Marvin Frankel’s proposal of a guideline 
system, it could be a while before comprehensive and meaningful sentencing reform 
could be studied, assessed, enacted, and implemented. Many thousands of defendants 
could be sentenced, imprisoned, and released in that period of time under the current 
flawed system. 

Accordingly, there are some things that can and should be done now. When the 
Supreme Court decided Booker and struck down two provisions in the SRA, the Court 
made clear that the ball was in Congress’s court. Those two provisions still stand as 
nullities on the statute books, and the federal judiciary must function without a statutory 
appellate standard or congressional guidance on how to apply the Guidelines. This is 
unacceptable and should be addressed immediately. 

Given all that needs fixing, to use a football analogy. Congress may want to look 
for a first down, rather than a touchdown, here. If nothing else happened this Congress 
other than the passage of an appellate standard with a presumption of reasonableness for 
within Guidelines sentences, as allowed by United States v. Rita, greater uniformity 
would find its way into the federal system. If Congress could agree to go farther, 
consistent with Gall v. United States, and require a heightened showing for major 
departures from the Guidelines - with increased scrutiny on appeal - even greater 
uniformity would likely follow. At this point, six years s&tr Booker struck down 
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portions of the federal sentencing statute, even modest reforms could go a long way 
toward restoring order to the system. Such modest reforms could then hold the tide to 
allow for more meaningful study and debate between the branches and the two houses of 
Congress. In fact, I would hope that, if only a modest reform could be accomplished, 
Congress would mandate a Sentencing Commission study of the larger, longer-term 
solutions that should be considered. 

Indeed, 1 wonder why such a study has not been generated by the Commission to- 
date. Just three weeks ago, 1 wrote an op-ed^ discussing how the Commission faces a 
threat to its own existence and noted that calls, like that of Professor Otis, had been made 
to defund the Commission. These calls are understandable. After all, it is difficult in 
these fiscally challenging times to justify $17 million to fund a Commission that 
promulgates optional guidelines that serve only as a rough measuring stick to guide a 
judge’s discretion. Although the Commission performs other laudable tasks in terms of 
data collection and analysis and training, its chief mission is to promulgate the Guidelines, 
And the Commission’s data collection and training tasks could easily be transitioned to 
other government agencies, such as the Administrative Office of the U.S. Courts. 

It is no wonder then that, since Booker, the relevance and impact of the 
Guidelines and the Commission have naturally decreased as judges have increasingly 
sentenced defendants outside of the Guidelines. Accordingly, it is puzzling why the 
Commission has not engaged more meaningfully to propose or even study potential 
statutory responses to the Booker decision. If one looks at the priorities proposed for the 
Commission since 2008, the Commission has listed the study of Booker reforms as a 
priority each year. Yet nothing has been done, thus calling into question the priority 
status given to those reforms. It is my hope that the Commission will put forward a 
concrete proposal or set of proposals along with an analysis of the need and likely impact 
of each component of proposed reform. After all, if the Commission does not act to 
justify its role and existence, why should Congress engage to preserve the Commission? 


" The op-ed enlilled. “It’s Time lo Fi.x Our Senlencing Laws: Years atler Ihe Supreme Courl Pul llie Ball in 
Congress’ Court. Commission Can Finally Spur Action,” appeared in the September 26. 2011 issue of the 
National Law Journal A copy is attached to tliis written testimony. 
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with that said, I do not agree with those who favor elimination of the 
Commission and its role. I think its role, as originally conceived, remains valuable. 
Individual district court judges, who have full civil and criminal dockets, including 
appeals from bankruptcy courts, are far too busy to study sentencing law, policy, and data 
to the degree necessary to meaningfully evaluate many of the sentencing factors set forth 
in 18 U.S.C. § 3553. After all, how is an individual judge to work to “avoid unwarranted 
sentencing disparities among defendants with similar records” in the absence of a 
Commission that studies sentencing data and prescribes guidelines? In sum, the 
Guidelines matter, and they are needed to help inform judicial decision-making. They 
are also helpful to private sector decision-making, as demonstrated by the many 
corporations and compliance officers who spend millions of dollars to model their 
programs on the policy statement set forth in chapter 8 of the Guidelines. 

But that is not to say that the Commission and the implementation of new 
guidelines could not be revised or improved. Senator Tom Coburn has proposed 
significant budget-based refonns to the Commission, including the reduction of the 
Commission from seven to three members. Given that the Securities and Exchange 
Commission, with a much broader portfolio and an adjudicatory role, functions with five 
members, it makes sense to consider reducing the Commission’s size to achieve greater 
efficiency. 

It also makes sense to create a mechanism for published written dissents to 
Commission rulemakings to inform congressional decision-making on whether to 
approve or disapprove new amendments. Whereas commissions subject to the 
Administrative Procedure Act frequently publish written dissents that inform public and 
congressional debate, the U.S. Sentencing Commission does not do so. Insofar as 
Congress is called upon to evaluate all Commission amendments before they become 
final, it makes sense to provide Congress with the opposing arguments to controversial 
amendments. 


Finally, it is worth considering a ratification procedure akin to that proposed in 
the REINS Act for Commission amendments that significantly impact sentencing levels 
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or factors. Under such an approach, any amendment that would have a major impact on 
the sentencing level prescribed for an offense (e.g., by more than 15%) would require 
affirmative congressional approval, unless the Guidelines amendment was itself 
prompted by a congressional directive. 

Conclusion 

Something clearly needs to be done to repair the gaps left by the Supreme Court’s 
remedial holding in Booker and to provide greater clarity and consistency to our federal 
sentencing system. The recent appellate decision and related news stories surrounding 
convicted terrorist Jose Padilla’s sentencing illustrate the flaws and uncertainty in our 
federal sentencing system. The trial court sentenced Jose Padilla to 1 7 years in prison - 
little more than half of the minimum term prescribed by the Guidelines. That sentence 
would have stood had two of the three judges on appeal not found it to be substantively 
unreasonable and reversed the lower court’s ruling. The third judge sharply dissented, 
arguing that the majority was intruding on the lower court’s broad sentencing discretion 
•poA-Booker. Although some fault the district court for imposing an overly lenient 
sentence and others fault the appellate court for second-guessing the district judge’s 
discretion, what happened in Padilla is merely a symptom of the current sentencing 
system that is only loosely moored to the federal sentencing Guidelines and divorced 
from any well-defined standard of appellate review. Given that this is how the federal 
government determines how and whether to incarcerate its citizens, it should be clear that 
we can and must create a better system. At a minimum, we need to repair the system that 
was rendered incomplete by the Booker decision. 

Again, I thank the Chairman and Members of the Subcommittee and I look 
forward to answering any questions that Subcommittee may have. 
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Mr. Sensenbrenner. Without objection. 

Mr. Otis? 

TESTIMONY OF WILLIAM G. OTIS, ADJUNCT PROFESSOR, 
GEORGETOWN LAW 

Mr. Otis. Thank you, Chairman Sensenbrenner and Ranking 
Member 

Mr. Sensenbrenner. Could you turn the mike on? 

Mr. Otis. Thank you, Chairman Sensenbrenner, Ranking Mem- 
ber Scott and Members of the Subcommittee. 
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Let’s say you were in court suing the fellow who rammed your 
car. He wants to introduce hearsay statements. You object, citing 
the rule against them. 

But Judge Jones, who is hearing the case, says, “The Supreme 
Court has made the hearsay rule merely advisory and admonished 
that I, as a trial judge, can’t even presume it is reasonable. I get 
to do what I think best. Objection overruled.” 

You respond, “But Judge Smith down the hall doesn’t allow hear- 
say statements,” to which the Court replies, “That is true, and he 
can do that. But you are not before Judge Smith. You are before 
me and I think differently.” 

The motto inscribed above the Supreme Court is “Equal Justice 
Under Law.” Is that what anyone would think you had just re- 
ceived? 

Not exactly. But that is the system we have today in Federal 
sentencing. 

We pride ourselves on being a nation of law, not of men. The 
whole purpose of law is to — is to provide consistent and predictable 
rules to protect litigants from the idiosyncrasies of judges who, like 
all human beings, are subject to the temptations of ideology, tem- 
perament and taste. 

But sentencing is now the opposite of law. It is a lottery. It 
wasn’t always this way. In 1984, Congress adopted the Sentencing 
Reform Act. The principal aim of the act and the single purpose of 
the Sentencing Commission it created was to rein in irrational dis- 
parity and sentencing by establishing mandatory guidelines. 

It did and they succeeded. In the early years, judges followed 
them more than 75 percent of the time. But when the Supreme 
Court decided Booker it declared that the guidelines were to be 
viewed as, quote, “advisory only.” 

The result has been predictable. Within guideline sentences are 
now given a bit more than half the time. In 3 years at the present 
rate of decay, the majority of sentences will be outside the guide- 
lines’ range and — and this is something the public should know — 
guideline departures are anything but evenhanded. Downward de- 
partures — those favoring the criminal — outnumber upward depar- 
tures by more than 20 to 1. 

Many such departures are sought by the government — true. But 
even discounting for that, departures remain almost exclusively the 
defendant’s playground. It doesn’t need to be like this. 

The Supreme Court all but said in Booker that Congress could 
redesign the sentencing system to restore its mandatory character 
and Justice Souter recommended exactly that in his concurring 
opinion in Gall. 

Congress could act this afternoon to restore mandatory guide- 
lines and the rule of law in sentencing. 

But it won’t because the Sentencing Commission has given it no 
guidance. Instead, for more than 6 years, while sentencing has in- 
creasingly slouched back toward luck of the draw disparity, the 
Commission has ignored the principal purpose for which Congress 
created it. 

But it has not been idle. It has, with all respect, compounded the 
problem by encouraging sentencing courts to consider dubious of- 
fender characteristics, like voluntary drug use, that, precisely to 
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avoid disparity, every previous commission had discouraged or for- 
bidden. It has also used its time to urge Congress to lower crack 
cocaine sentences to equal those given for a less dangerous drug, 
powder cocaine — a proposal so radical that the most liberal Con- 
gress in decades overwhelmingly rejected it. 

No one has argued or plausibly could argue that the Commission 
would have been created to begin with if it were going so stead- 
fastly to ignore its central purpose — establishing mandatory guide- 
lines — and so breezily to accept a system as random and watered 
down as it is now. 

As the Supreme Court reminded us in Nelson, it has come to the 
point that trial judges no longer can presume a sentence suggested 
under the Commission’s guidelines is even reasonable, much less 
correct. 

It is incomprehensible that the taxpayer should continue to pro- 
vide millions for the promulgation of mere sentencing sugges- 
tions — suggestions the high court itself views with skepticism. The 
Commission should either return to its main job — creating manda- 
tory guidelines — or give the taxpayers a refund. 

[The prepared statement of Mr. Otis follows:] 
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The Guidelines, as presently administered by the Sentencing Commission, are a lost 
cause. When they became “advisory only” after Booker, the Commission was left without the 
central purpose for which Congress established it. Yet each year it spends more money making 
what amount to suggestions that district courts are more-or-less free to ignore, and now follow 
only little more than half the time. It’s time for the Commission to go, and for Congress to re- 
write the Sentencing Reform Act. 

I. How the Guidelines Became Suggestions 


The Sentencing Guidelines appeared on the scene a generation ago, in the mid-l980’s. The 
name was misbegotten from the outset; they were not so much guidelines as rules. District courts 
were required to follow them unless, in a given case, a relevant sentencing factor existed “of a 
kind, or to a degree” that the Sentencing Commission had not adequately considered.* “Relevant 
factor” was also carefully defined; facts about the offender such as age, family ties and 
responsibilities, and physical and emotional condition were generally excluded, on the theory 
that in order to avoid unwarranted differences in treatment, sentencing should be pegged 
primarily to offense behavior rather than offender characteristics.^ The central purpose of the 
Guidelines was to reduce irrational disparity in sentencing — a feature that Congress correctly 
found to be rampant.* The Sentencing Reform Act of 1984 (SRA), which in effect created the 
Guidelines, also provided for robust appellate enforcement. 

In the early years, judges followed the Guidelines in the great majority of cases. On average 
during those years, roughly three quarters of sentences fell within the guideline range. Despite a 
slow slide, compliance was still above seventy percent as late as 1995. Still, it continued its 
decline until the Feeney Amendment* (signed into law April 30, 2003) took root; after that point, 
compliance, which had slipped to slightly less than two thirds, returned to more than seventy 
percent. That is where it stood at the end of 2004. 

Along came Booker' That case transformed the Guidelines into “advisory only” measures.** 
Sentencing courts were still to consult them, at least in theory, but were not bound by them. It 
would be an oversimplification, though not by much, to sum it up by saying that rules were out 
and discretion was back in. Not too surprisingly. Guideline compliance fell sharply. In the year 
before Booker, it stood at seventy-two percent. In the six and three-quarters years since, it has 
fallen to fifty-three percent, the lowest compliance rate ever. 

The Sentencing Guidelines have become the Sentencing Suggestions. The evidence is, 
moreover, that they are not particularly welcome suggestions. The post-Booker pace for 
disregarding them has abated slightly in the last year, but, if viewed overall during the time since 
Booker was handed down, would mean that, in three years, the majority of sentences will be 
outside the advisory guideline range. 

This outcome is the opposite of what Congress intended, as Justice Stevens explained in his 
blistering dissent to the remedial portion of Booker: “Congress has already considered and 
overwhelmingly rejected the [advisory] system [the Court] enacts today. In doing so. Congress 
revealed both an unmistakable preference for the certainty of a binding regime and a deep 
suspicion of judges’ ability to reduce disparities in federal sentencing.”* The Booker regimen is. 
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to boot, liable to a certain shell-game quality. As Justice Alito noted in his dissent in Gall v. 
United States'. 

It is possible to read [Booker] to mean that district judges, after giving the 
Guidelines a polite nod, may then proceed essentially as if the Sentencing Reform 
Act had never been enacted. This is how two of the dissents interpreted the 
Court’s opinion. Justice Stevens wrote that sentencing judges had “regain[ed] the 
unconstrained discretion Congress eliminated in 1984” when it enacted the 
Sentencing Reform Act. Justice Scalia stated that “logic compels the conclusion 
that the sentencing judge . . . has full discretion, as full as what he possessed 
before the Act was passed, to sentence anywhere within the statutory range.”* 

Justice Alito appears to have been prescient. The Court recently has been at pains to 
emphasize that advisory means just that. As Professor Douglas Bennan of Ohio State noted in 
his explanation of two 'post-Booker cases from the high Court, Spears and Nelson'. 

For the second week in a row, the Supreme Court has issued a . . . per curiam 
opinion to make sure, yet again, that lower courts really, truly understand that the 
Booker remedy means that the guidelines . . . are advisory. Today’s opinion, in 
Nelson v. US, (S. Ct. Jan. 26, 2009) includes this key language (cites edited): 

Our cases do not allow a sentencing court to presume that a sentence within 
the applicable Guidelines range is reasonable. In Rita we said as much, in 
fairly explicit terms: “We repeat that the presumption before us is an 
appellate court presumption. . . . [T]he sentencing court does not enjoy the 
benefit of a legal presumption that the Guidelines sentence should apply.” 

551 U.S., at 351. And in Gall we reiterated that district judges, in 
considering how the various statutory sentencing factors apply to an 
individual defendant, “may not presume that the Guidelines range is 
reasonable.” Id. 

In this case, the Court of Appeals quoted the above language from Rita but 
affirmed the sentence anyway after finding that the District Judge did not 
treat the Guidelines as mandatory. That is true, but beside the point. The 
Guidelines are not only not mandatory on sentencing courts; they are also 
not to be pre.sumed reasonable. We think it plain from the comments of the 
sentencing judge that he did apply a presumption of reasonableness to 
Nelson’s Guidelines range. Under our recent precedents, that constitutes 
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error. 
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11. The Current Federal Sentencing System Is a Failure 

The present state of federal sentencing is untenable, and not merely because it’s a spliced- 
together, half-here-and-half-there compromise faithful neither to Congress’s original goal of 
applying mandatory guidelines — in other words, law — to sentencing, nor to the competing 
goal — and ostensibly the new regime — of allowing largely unchecked discretion. It is also 
untenable for at least three other reasons. 

First, it’s just short of being a fraud. As I noted some time ago,'” the current regimen is less 
honest than the pre-SRA regime of standardless sentencing. Currently in place is standardless 
sentencing pretending to have standards. The shrewdly opaque message to the public is that 

we still have sentencing guidelines, only that they are more “flexible” than before. 
Sentencing Commissioners continue to draw hefty salaries to write nominal 
guidelines (that can be ignored virtually at will). Probation officers continue to 
calculate ranges (that may count for something or may not). District judges go 
through the window dressing rehearsed for them in Gall and Kmbrough (assured 
by those decisions that if the litany is elaborate enough, it need not be given any 
weight). A person employing impolite language might call this a charade." 

Second, as Professor Jonathan Masur of the University of Chicago Law School has noted, 
“the Supreme Court’s innovations in Booker and its progeny do not even alleviate the problem 
they were designed to address, namely the sentencing of offenders based on facts never proven to 
a jury beyond a reasonable doubt.”'^ To the contrary, judges, whether they are following the 
Guidelines or ignoring them, sentence based on the same standard of proof they have always 
employed; Apprendi and Blakely — the doctrinal underpinnings of Booker — might just as well 
have never been decided. 

Third, disparity has returned to an extent troubling even to those — generally on the defense 
side — who were willing to sacrifice determinate sentencing as what they viewed as the price 
necessary for a restoration of robust discretion (a discretion they correctly understood would be 
exercised almost exclusively to the defendant’s benefit). Indeed, even the New York Times has 
noticed that, in some important areas, the U.S. criminal justice system has returned to the bad old 
days of luck-of the-draw sentencing. The limes, while continuing to oppose mandatory 
guidelines, noted in a July 28, 2010, editorial: 

Sentencing for white-collar crimes — and for child pornography offenses — “has 
largely lost its moorings,” according to the Justice Department, which makes a 
strong case that the matter should be re-examined by the United States Sentencing 
Commission. ... As a general principle, sentences for the same federal crimes 
should be consistent. As the Justice Department notes in its report, a sense of 
arbitrariness — sentences that depend on the luck of getting a certain judge — will 
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“breed disrespect for the federal courts,” damaging their reputation and the 
deterrent effect of punishment.*^ 

Professor Masur has also taken note, explaining that the United States now has: 

a system that is likely to underperform the prior regime in several important 
respects. There will certainly be cases in which judges will be better able to tailor 
sentences to fit offenders and their crimes under the advisory Guidelines. This 
ability to consider penalties on a case-by-case basis is, of course, the principal 
advantage of charging judges with the task of sentencing. Yet the cost [exacted] is 
that racial and ideological disparities are likely to reappear, possibly in even more 
pernicious form. ... In many cases the judges who diverge from the advisory 
Guidelines’ ranges will do so for the wrong reasons. The most ideologically 
extreme judges will be the most likely to sentence outside of the advised range. *‘' 


III. What Can Be Done 

Ideology and idiosyncrasy cannot possibly be acceptable bases for sentencing. That it is 
impossible to eliminate them altogether is hardly a reason to keep an incoherent system that 
encourages them. It’s time to start over with a new push for determinate sentencing. Here are 
some things that can be done. 

First, all the actors in the system should understand that determinate sentencing does not 
necessarily mean harsh sentencing. A rule-of-law process for sentencing does not ipso facto 
imply anything about the content or length of the sentences imposed. The guidelines system that 
preexisted Booker did in fact produce what many regarded as stiff sentences, but that was not a 
function of the process. It was largely a function of substantive criminal and sentencing statutes, 
and thus a matter for Congress. In principle, there is no barrier to a determinate system that 
produces lenient outcomes. (Whether such outcomes are desirable is, of course, a matter that 
spurs considerable debate). 

Second, the public should be told the truth about what, under the present system, the 
seductive phrase jndiciat discretion actually means — namely, a one-way street to lower 
sentences. The most revealing measure of the exercise of so-called discretion is the incidence 
and direction of departures. As noted previously, a large minority of all sentencing is already 
outside the range, and the day is soon coming when it will be a majority. But by far the most 
notable fact about guideline departures — although understandably the one given the least 
publicity — is their direction. Virtually all of them favor the criminal. In a recent report, the 
Commission states that two percent of sentences were above the range, whereas 41.2 percent 
were below. The criminal is winning the departure game twenty to one.*' 

No normal person would recognize that state of affairs as simply the exercise of supposedly 
neutral “judicial discretion” — a term that a priori implies evenly balanced judgment, with some 
departures in one direction and, presumably, a vaguely similar number in the other. Instead, it 
would be recognized for what it is - a partisan result. When one side — the criminal — is 
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consistently wiping out the other, one might suspect that the umpire is playing favorites. It’s true 
that the government is responsible for a significant share of these departures (in exchange for the 
defendant’s assistance in other prosecutions), but even taking that into account, departures are, 
for any practical purpose, exclusively the defendant’s playground. If the criminal justice system 
is to have one-sided “discretion” like that, at least the public should be told what’s actually going 
on. 


Third, if the Sentencing Commission is to remain in operation, it should forthwith require of 
itself a crime-and-cost impact statement setting forth a line-by-line estimate of the real-world 
consequences any new guideline or policy statement is likely to produce. 

It’s too obvious for argument that a government agency, before taking action, ought to 
understand, as well as disclose to the citizens, what effects its proposals are likely to have on 
them. For years the law has required environmental impact statements for proposed construction 
projects, and there is no reason the same principle should not be applied to proposed changes in 
sentencing. The human environment counts, too. 

In particular, the Commission will have to refine and expand its present incarceration 
estimates. If the Commission proposes a change likely to result in higher sentences, it should 
study how many more years of imprisonment, in the aggregate, this change would produce and 
tell the public what it’s going to cost. But for exactly the same reasons, if the Commission 
proposes a change likely to result in lower sentences (e.g., its recent crack/powder equalization 
proposal), it should produce a candid estimate of the impact of the resulting additional crime. 
The recidivism rate is not zero, as the Commission full well knows. It should state how many 
fewer years of imprisonment a downward adjustment would produce, how much additional 
crime the reduction would be likely to bring about, and what economic and human costs are 
likely to result from the crime increase. 

Judges, the Justice Department, and the defense bar may have come to believe that the 
system exists to advance their varying agendas; certainly they are the font of the sorts of 
proposals that tend to get the Commission’s attention. But the Commission needs to attend first 
to the public. The first step in doing so is for it to make a thoughtful and determined effort to 
assess in real-world specifics how the public will be affected by what it proposes to do, then 
publish that assessment far and wide. 

Fourth, Congress should repeal the SRA and enact a new version. The heart of the statute 
has already been discarded for most day-to-day purposes. That happened when Booker ended 
mandatory guidelines and stripped the courts of appeals of the power of de novo sentencing 
review, severely degrading their ability to correct even gross outlier sentences. The appendages 
of the SRA still twitching in the land of the undead should be put out of their misery. Justice 
Souter summed it up in his concurrence in Gaik. 

After Booker' i remedial holding, 1 continue to think that the best resolution of 
the tension between substantial consistency throughout the system and the right 
of jury trial would be a new Act of Congress: reestablishing a statutory system 
of mandatory sentencing guidelines (though not identical to the original in all 
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points of detail), but providing for jury findings of all facts necessary to set the 
upper range of sentencing discretion.'® 

Fifth, pending repeal and replacement of the SRA, Congress should abolish the Sentencing 
Commission. By far the most important purpose for which it was created no longer exists — to 
write binding rules for district courts to use in sentencing. It does have some secondary 
functions — for example, to study possible statutory improvements, as well as gather and publish 
statistics about sentencing practices — but when its core function has been demoted to making 
increasingly ignored non-rules, it’s time to turn the page. 

The Commission has done an admirable job in its less important missions (indeed, it’s 
among the most professional agencies I had the pleasure of working with in about twenty years 
of government service), but otherwise it has failed. The afternoon Booker was handed down, it 
should have been working to resuscitate determinate sentencing. Specifically, it should have 
been drafting a proposal to Congress for a remodeled SRA, restoring mandatory guidelines and 
providing that the government prove such objective sentencing facts as Booker required beyond 
a reasonable doubt and (if the defendant so wished) to a jury. But it has done no such thing. For 
six and three-quarters long years and counting, it has acquiesced, to all appearances happily, In a 
system that cuts the heart out of its raison d’etre. The Commission’s lassitude is all the more 
surprising in view of the Booker Court’s explicit invitation for action: “Ours, of course, is not the 
last word: The ball now lies In Congress’ court. The National Legislature is equipped to devise 
and install, long-term, the sentencing system, compatible with the Constitution, that Congress 
judges best for the federal system of justice.”'^ 

That the Commission remains in hibernation in the face of the Court’s invitation is beyond 
distressing. An agency that snores through the destruction of its central task — and, of course, no 
longer performs it — and to boot takes a pass on the opportunity to point Congress toward a new 
course, is not an agency the taxpayers should keep funding. 

This conclusion would hold true even if the Commission had not been occupying itself with 
other projects, such as expensive cross-country fact finding journeys and, most prominently, its 
push to give crack cocaine dealers the benefit of lowering their (suggested) sentences to equal 
those given individuals dealing in a less dangerous drug, powder cocaine. The crack-powder 
equalization proposal was so radical that the most liberal Congress in decades overwhelmingly 
rejected it in favor of a Reagan-era proposal to reduce the crack-powder ratio from 100:1 to 
18:1.'" Even the liberal Washington Post understood that the Commission’s equalization plan 
blinked reality about the greater dangers of crack: 

Some critics of the crack sentences have pushed for complete elimination of the 
disparities. But this ignores . . . data that crack has a slightly more powerful and 
immediate addictive effect and more quickly devastates the user physically than 
does powder cocaine. It also fails to acknowledge the higher levels of violent 
crime associated with crack.*" 


7 



122 


But the Commission has not stopped there. As explained below, in its proposed amendments 
last year, it took a significant step to ajfirmatively mrdermine, if not nearly eliminate, what little 
remains of determinate sentencing. 

In order to shift the focus away from potentially (and often in fact) discriminatory and 
subjective factors that had been part of sentencing in the old regime, the original Sentencing 
Commission declared that such offender characteristics as age, “mental and emotional 
condition,” and physical status (including drug and alcohol abuse) are “not ordinarily relevanf’ 
or simply “not relevanf’ in determining whether to grant a departure.^" 

The present Commission has reversed field on all of them, saying now that they may be 
relevant. (In the case of drug or alcohol abuse, it has not gone quite that far — at least not in so 
many words.^* The existing policy statement declares that drug or alcohol abuse “is not a reason 
for a downward departure”; the proposed version is that drug or alcohol abuse ‘"ordmarily is not 
a reason for a downward departure.”^^ The change would seem minor to a layman, but those 
versed in actual sentencing practice will recognize it as a loophole big enough for the proverbial 
truck. Few and far between are defendants who have not, according to their hired-gun experts, 
been handicapped by their own chronic drinking and/or recreational drug use.) 

The probable long-term desultory impact of the Commission’s proposals is difficult to 
overstate. It is not a coincidence that no prior Commission, with either a Democratic or 
Republican majority, has taken this disastrous step. The factors green-lighted for departure are a 
virtual litany of the grievance-mongering, “Fm-a-victim” theme so often heard in the defense 
allocution. To affirmatively invite them in as a basis for district courts to depart is certain to 
hasten the end of anything now remaining that provides even a feeble nudge toward consistency. 
One district judge will see youth as a reason for leniency; the next will see it as the best chance 
for firmness to cut short a budding criminal career. One judge will see old age as the twilight of a 
defendant’s life and a time for compassion; the next will see it as the time he was jolly well old 
enough to know better. One judge will see the defendant’s belligerence as an emotional 
condition or syndrome needing therapy instead of punishment; the next will see it as old- 
fashioned thuggishness needing a good stint in the slammer. One judge will see drug abuse as a 
factor dimming the defendant’s will power and thus culpability; the next will see it as a harbinger 
of recidivism and public danger. And so forth. 
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Figure I 

United States Sentencing Commission 
Expenditures and Guideline Compliance 
Since FY 1995 
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ll was one thing, and bad enough, for the Commission to sit in silence while determinate 
sentencing was dealt a mighty, though reversible, blow. It is quite another for it to strive to add 
to the damage by giving a breathtaking boost to luck-of-the-draw outcomes 

Finally, the Commission should be abolished because even at its best, it has become a luxury 
in the age of parsimony Fifteen years ago, the Commission was the 900-pound gorilla of 
sentencing law It wrote binding rules, which courts followed more than seventy percent of the 
time, at an annual cost of roughly $8 8 million. Today, the Commission is an overfed lemur It 
writes sentencing suggestions, which courts follow fifty-three percent of the time, at roughly 
twice the annual cost ($16 2 million) (see Figure I ) If. in private enterprise, a business created a 
diluted product with a shrinking consumer base and continuously rising production costs, how 
long would that business survive'’ How long shimIJ 'M survive'’ 

Ronald Reagan once observed, “A government bureau is the nearest thing to eternal life 
we'll ever see on this earth He was comect, but there is no compelling reason to maintain an 
eternal, tax -funded life for a watered-down Sentencing Commission The era of government belt- 
tightening is already upon us The U S. Immigration and Customs Enforcement has had to scale 
back enforcement and deportation drastically because the money isn't there. States are releasing 
prisoners early because funding has dried up Recently, the Supreme Court ordered California to 
release over 30,000 prisoners because deficient funding created what the Court regarded as 
constitutionally unacceptable conditions of confinement Indeed, Professor Berman’s skepticism 
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about what he and others call “incarceration nation” has never had so much traction — not 
because the electorate is outraged about the number of prisoners or the length of sentences (it 
isn’t), but because, at least for low-level and nonviolent offenders, more and more people have 
come to believe that prison, though often useful, costs more than it’s worth. The criminal justice 
system cannot continue to spend as if operating in the relatively plush days of yesteryear. It’s 
time to cut back, and the Sentencing Commission is not immune. 

The Commission’s data-gathering and publication functions are worthwhile, but can be 
absorbed by other agencies. The various participants in the sentencing business — judges, 
prosecutors, defense counsel, and crime victims — all have organizations that speak effectively to 
Congress. The Commission can be a useful voice (and also, as seen, a perverse one) but is 
scarcely essential in either event. Most of all, what was by far its preeminent duty — the 
promulgation of substantive, mandatory sentencing rules — has essentially disappeared. No one 
has argued, or plausibly could argue, that the Commission would have been created to begin with 
if its task had been as thoroughly watered down as Booker has made it. With apologies to Justice 
Scalin’ s Booker dissent,^’' the Commission has assumed all the value of a cookbook listing 
advisory-only ingredients, but telling the chef to remember that, in the end, he can use pretty 
much whatever pops into his head. As the Supreme Court reminded us in Nelson, we are now so 
far down Booker's path that district judges cannot so much as presume a Guidelines sentence is 
reasonable, much less correct, and still less binding. 

By its incomprehensibly nonchalant attitude toward restoring the determinate sentencing 
system it was created to produce, the Commission has turned itself into an expensive 
anachronism. In the era of desperately needed government frugality, taxpayers shouldn’t have to 
continue to shell out millions for its sentencing suggestions. 
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is my pleasure and honor to appear before the Subcommittee today 
on behalf of the American Bar Association for which I serve as the 
liaison to the United States Sentencing Commission and as a co- 
chair of its committee on sentencing. 

The advisory guideline system best achieves the goals of the Sen- 
tencing Reform Act. With continued commitment by the Sentencing 
Commission to the promulgation and revision of guidelines based 
on empirical data and research, advisory guidelines can best ad- 
vance the purposes of sentencing and reduce both unwarranted dis- 
parity and its equally problematic inverse — unwarranted uni- 
formity. 

There is no need for a complete overhaul of the advisory system 
in favor of binding guidelines driven by jury findings. I, personally, 
was the first to advocate such an approach after Blakely but before 
Booker. 

I think I have spent as much time studying that option than any- 
one. I do not endorse the use of that alternative. I instead believe 
that the continued use of the advisory guideline system driven by 
research and experience is the best option. 

The notion that somehow defendants are getting a break under 
the advisory guideline system is false. We still lead the world in 
incarceration and average sentence lengths have not dropped at all 
under the advisory guideline system. 

The average sentence before Booker was 46 months, and al- 
though nearly 7 years later the average is 43.3 months, the reason 
for that drop is directly attributable to two things — the increased 
number of less serious immigration offenses charged and the reduc- 
tion in the crack cocaine guideline. 

Average sentences for all other major categories of offenses are 
either unchanged or higher today than they were when Booker was 
decided except for two things. In white-collar offenses, the average 
sentence for serious fraud offenses has skyrocketed from 89 months 
before Booker to 123 months today. 

Mr. Chairman, this is not a good time to be convicted of a fraud 
offense. In child pornography offenses, although they consist of only 
2 percent of Federal cases, the average sentence length just since 
Booker has increased from 75 months to 119 months. 

Since its inception, the penalties for child pornography have in- 
creased by 1,500 percent — an increase in penalties unprecedented 
in human existence. Child pornographers are not in luck to be sen- 
tenced today. 

But in any event, the advisory guideline regime is a continuation 
of the status quo in terms of average sentence length. What has 
changed is that we can be smarter about who goes to jail for how 
long because the judges now have the opportunity to meaningfully 
consider individual differences and individual aggregating and 
mitigating aspects of offenses and offenders. 

As should be expected, under any system that embraces such 
meaningful consideration of individualized considerations, there 
has been a slight increase in the percentage of nongovernment- 
sponsored downward departures. But what is missed by this Com- 
mittee and every member of this panel is that that percentage is 
dropping. 
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It was 12.7 percent before Booker or a year after Booker. It is 
true that it went up to 18.7 percent at the end of last year but so 
far this year it has dropped 2 percentage points, down to 16.9 per- 
cent. 

Mr. Otis is simply incorrect when he says at its present trajec- 
tory — at its present trajectory more judges will be sentencing with- 
in the guideline range, and that range has stabilized. 

The reason is that the Commission is now promulgating amend- 
ments that are responsive to empirical data and judicial feedback. 
As the guidelines make more sense, judges follow them more fre- 
quently. 

Also, focusing only on the percentage of variances ignores the 
fact that the extent of them is quite modest and unchanged since 
Booker. This is why average sentence lengths have not dropped. 
The average variance before Booker was about a year. It is now 
somewhere between 12 months and 13 months. So focusing on per- 
centages is really quite misleading. 

Even if there were a modest increase in interjudge or interdis- 
trict disparity, that would not outweigh the enormous benefits of 
an advisory system nor is there an obviously superior alternative. 

The jury-driven system that Mr. Miner has described and that I 
have previously described would require ranges that are much 
wider than the present one such that all existing variances would 
actually be within-range sentences. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Felman follows:] 
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Mr. Chairman and Distinguished Members of the Subcommittee: 

I am honored to have this opportunity to appear before you to express the views of the 
American Bar Association regarding the state of federal sentencing law. Since 1988, 1 have been 
engaged in the private practice of federal criminal defense law with a small firm in Tampa, Florida. 
Throughout my career I have taken a keen interest in federal sentencing law and in the Federal 
Sentencing GuideUnes in particular. I am a former Co-Chair of the Practitioners’ Advisory Group to 
the Sentencing Commission, and for 14 years I helped to organize and moderate the Annual National 
Seminar on the Federal Sentencing Guidelines. I am appearing today on behalf of the ABA, for 
which 1 serve as the Liaison to the Sentencing Commission and as Co-Chair of the Criminal Justice 
Section Committee on Sentencing. 

The ABA is the world’ s largest voluntary professional organization, with a membership of 
ahnost 400,000 lawyers (including a broad cross-section of prosecuting attorneys and criminal 
defense counsel), judges, and law students worldwide. The ABA continuously works to improve the 
American system of justice and to advance the rule of law in the world. I appear today at the request 
of ABA President Wm. T. (Bill) Robinson III to present to the Subcommittee the ABA’s position on 
the state of federal sentencing. 

My testimony will cover three areas. First, I will discuss the advisory guidelines system and 
the reasons it best achieves the goals of the Sentencing Reform Act (“SRA”). With continued 
commitment by the Sentencing Commission to the promulgation and revision of guidelines based on 
empirical data and research, I believe advisory guidelines can best advance tire purposes of 
sentencing and reduce both unwarranted disparity and its equally problematic inverse, unwarranted 
uniformity. Second, I will explain the ABA’s longstanding opposition to the use of mandatory 
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minimum sentencing statutes, an approach I have previously described as the antithesis of rational 
sentencing policy. Third, I will offer some thoughts regarding an alternative overhaul of the 
advisory guidelines regime in favor of binding guidelines driven by jury findings. Although I 
previously advocated this approach, I did so before the advisory guidelines system was put in place. 
I do not support such an overhaul now, and instead endorse the continued use of the advisory 
guidelines system driven by research and experience. 

I. The Status of the Advisory Guidelines System 

1 . The Goals of the Sentencing Reform Act 

The primary goal of the SRA was the elimination of unwarranted disparity by bringing 
consistency and rationality to a system that had long operated without statutory guidance as to the 
purposes sentences should serve, the kinds of sentences available to serve those purposes, or the 
factors to be considered in sentencing. ' To provide that guidance, Congress set forth the purposes of 
sentencing and factors to be considered in sentencing^ and created the Commission to promulgate 
guidelines based on empirical data and national experience.^ Congress expected that defendants 
would be treated more consistently because the guidelines would “recommend to the sentencing 
judge an appropriate kind and range of sentence for a given category of offense committed by a 
given category of offender.”'* Congress also expected that judges would sentence “outside the 
guidelines” when presented with a circumstance “not adequately considered in the formulation of the 
guidelines.”^ 

‘s. Rep. No. 98-225, at 38-40, 49-59, 74-75 (1983). 

h8U.S.C. 5 3553(a). 

"See 28 U.S.C. § 991(b)(1)(A), (b)(1)(C), (b)(2); 5 994(o): § 995Ca)(13)-(16). 

"S. Rep. No. 98-225, at 51-52. 

^Id. Congress expected that 1 8 U. S.C. § 3553(a) would guide the judge in determining whether to depart: 
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The goal of reducing unwarranted disparity is frequently phrased as treating similar offenders 
and offenses similarly. An equally important objective was to treat dissimilar offenders and offenses 
differently, thereby avoiding unwarranted uniformity. The Senate Report stated: “The key word in 
discussing unwarranted disparities is ‘unwarranted.’ The Committee does not mean to suggest that 
sentencing policies and practices should eliminate justifiable differences between the sentences of 
persons convicted of similar offenses who have similar records.”® 

Some have asserted that the SRA w'as intended to eliminate consideration of offender 
characteristics at sentencing. This is plainly incorrect. The SRA set forth in one location a 
comprehensive list of the factors to be considered at sentencing. The first item on the list is the 
“history and characteristics of the defendant.”’ The SRA further directed the Commission to 
consider a non-exhaustive list of eleven factors in estabhshing “categories of offenders ... for use in 
the guidelines and policy statements governing ... the nature, extent, place of service, or other 
incidents of an appropriate sentence:” age, education, vocational skills, mental and emotional 
condition, physical condition, drug dependence, employment record, family ties and responsibilities, 
community ties, role in the offense, criminal history, and degree of dependence on criminal activity 
for a livelihood.* The importance of offender characteristics was further amplified by the SRA’s 


The bill requires the judge, before imposing sentence, to consider the history and characteristics of the offender, the 
nature and cii’cumstances of the offen.se, and the purposes of sentencing. He is then to detemiine which guidelines 
and polic>' statements apply. Either he may decide that the guideline recommendation appropriately reflects the 
offense and offender characteristics or he may conclude that the guidelines fell to reflect adequately a pertinent 
aggravating or mitigating circumstance. 

Id. at 52. 

^S. Rep. No. 98-225, at 161. 

'18 U.S.C,§ 3553(a)(1). 

“28 U.S.C, § 994(d), The SRA further clarified that five of these factors — education, vocational skills, 
employment record, family ties and responsibilities, and community ties, could be used only to mitigate but not to 
aggravate a sentence. 28 U.S.C. § 994(e). See also S. Rep. No. 98-225, at 175 (1983) (“The purpose of [subsection 
994(e)] is, of course, to guard against the inappropriate use of incarceration for those defendants who lack education, 
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direction to the Commission to provide “sufficient flexibility to permit individualized sentences 
when warranted by mitigating or aggravating factors not taken into account in the establishment of 
general sentencing practices.”® Simply stated. Congress intended that the characteristics of the 
defendant would be considered by the judge at sentencing. 

A subsidiary goal of the SRA was what is often phrased as “trath in sentencing” - certainty 
that the sentence imposed would be the sentence actually served - implemented by the elimination 
of parole.'® A third goal of the SRA was to “assure the availability of a full range of sentencing 
options,” including probation, fines, community service, and intermittent confinement. Alternative 
options were intended to reduce “reliance on terms of imprisonment when other types of sentences 
would serve the purposes of sentencing equally well without the degree of restriction on liberty that 
results firom imprisonment.”" 

The goals of the SRA remain as legitimate and important as they have ever been. For the 
reasons set forth below, I believe the advisory guidelines system is the best available means of 
achieving these goals. 

2. Average Sentence Lengths 


employment, and stabilizing ties.”). 

"is U.S.C. § 991(b)(1)(B). 

'"S. Rep. No. 98-225, at 39. 56. 
"/d. at 39, 50, 59. 
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It is important to recognize at the outset that advisory guidelines have not resulted in 
decreased sentence lengths. The average sentence before Booker was roughly 46 months, and 
nearly 7 years later is nearly the same at 43.3 months. The small drop is attributable to two types 
of cases — unlawfully entering or remaining in the United States and crack cocaine. Average 
sentences for all other major categories of offenses are either imchanged or slightly higher today 
under advisory guidelines than before Booker,^^ with two exceptions. First, sentences imposed for 
‘‘white collar offenses” are significantly higher today than before Booker}^ Indeed, average 
sentences for the most serious fraud offenders have skyrocketed from 89 months yre-Booker to 123 


course the ABA has strong concerns regarding punishment severity fdr many federal crimes and has 
advocated for the increased availability and use of alternatives to incarceration, particularly in regard to non-violent 
offenses and first-time offenders. See Testimony of James H. Fclman on behalf of the ABA before the United States 
Sentencing Commission regarding Alternatives to Incarceration, March 17, 2010, 

http://ftp.ussc.gov/AGENDAS/20100317/Felman ABA testimonv.pdf . We are all familiar with the recent statistic 
that for the first time in our nation’s history, more than one in one hundred of us arc in^risoned. The United States 
now imprisons its citizens at a rate roughly five to eight times higher than the countries of Western Europe and 
twelve times higher than Japan, Roughly one quarter of all persons imprisoned in the entire world are imprisoned 
here in the United States. The Federal Sentencing scheme has contributed to these statistics. In the last 25 years 
since the advent of the mandatory minimum sentences for drug offenses and the Sentencing Guidelines, the average 
federal sentence has more than doubled in length. The Bureau of Prisons is 37% overcapacity, and costs taxpayers 
well over S6 billion a year. 

”USSC 2001-2005Sourcebook of Federal Sentencing Statistics, Tablel3 (average sentence was 46.8 
months in 2001, 46,9 months in 2002, 47.9 months in 2003, 50.1 months in 2004 {^rt-Blakely), 45 months in 2004 
{j^osx-Blakely), 46.3 months in 2005 (pre-flooter)). 

^‘^SSC Preliminary Quarterly Data Report, 3rd Quarter Release (FY 2011) (‘‘Quarterly Data Report”) at 
31, Table 19. After increasii^ to 51.8 months by 2007, USSC 2005-2007 Sourcebook of Federal Sentencing 
Statistics, 'fable 13 (51.1 months (2005 post-Bookcr), 51.8 months in 2006, 51.8 months in 2007)), due to increased 
guideline ranges for economic and drug crimes, USSC 2007 Final Quarterly Data Report, Figures C-1, average 
sentence length decreased to its present level. 

^^Average sentences for unlawful entry or remaining have fallen from 29 months before Booker to about 18 
months due to the government’s policy of prosecuting an increasing number of less serious offenses and offenders. 
Quarterly Data Report at 36, Figure G; compare USSC FY 2005, Use of Guidelines and Specific Offense 
Characteristics, at 45-46 (of 1 0,229 illegal re-entry cases, 20.9% received no prior conviction enhancement), 
http://www.us5c.gov.'Data_and_Statistic&/Federal Sentencing Stati.stics/Gmdeline_ApplicatiQn_FTequencies/2005/0 
5_glincjLgiine.pdf. with USSC FY 2010, Use of Guidelines and Speeifie Offense Characteristics, at 47 (of 19,767 
illegal re-entry cases, 29% received no prior convicticHi enhancement). Average sentences for crack offenses have 
dropped from 130 months before Booker to 100 months, Quarterly Data Report at 38, Figure I, reflecting a deliberate 
policy choice by Congress and the Commi ssion to lower penalties in light of the undue harshness of the crack 
cocaine guideline. 

^^These categories include firearms offenses, Quarterly Data Report at 34, Figure E, alien smuggling, id. at 
35, Figure F, and drug offenses other than cocaine, id. at 38, Figure 1. 

'’'''Id. at 33, Figure D, 
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months today.'* Second, while child pornography cases constitute only 2% of all federal cases, 
average sentence length has continued to escalate, from 75 months before Bookerto 1 19.5 months in 
the first three quarters of 20 1 1 . ' ^ With these few small exceptions, the advisory guidelines regime is 
a continuation of the status quo from the perspective of the bottom line result in the courtroom - 
average sentence lengths. 

3. The Justice Brought by the Advisory Guideline System 

While average sentence lengths have not materially decreased as a result of the guidelines’ 
advisory nature, what has changed is that courts have been able to be smarter about who goes to jail 
for how long because of their ability to more meaningfully consider the aggravating and mitigating 
aspects of the offense and the individual history and characteristics of the defendant. When 
mandatory, the guidelines were widely and justifiably criticized for their rigidity and failure to 
distinguish among or take into consideration important individual ciroumstances.^” This led to 
unwarranted uniformity - treating aUke those offenders and offenses that are not alike.^' 

My own experience matches the consensus viewpoint. In my practice I am continually 
reminded that the mix of information presented by offenses and offenders is so rich that it simply 
cannot all be predicted, written down, and appropriately weighed in advance with unfailing success. 


'“USSC 2006-2010 Datafiles, USSC FY06 - USSC FYIO, Figure 5 to Sentencing Trends distributed by 
USSC Vice Chair WiiiiamB. Carr at ADA WCC Conference, San Diego, Cal. Mar. 3, 2011 (on file with the author). 

”fJSSC, 2005 Sourcebook of Federal Sentencing Statistics, Table 13; Quarterly Data Report at 31, Table 
19. Indeed, the penalty increases for these offenses are even greater than suggested by these figures because the 
Commission’s pre-Booker data lumped child exploitation offenses in together with simple possession, receipt, and 
distribution offenses. See USSC, 2009 & 2010 Sourcebook ofFederal Sentencing Statistics, Appendix A. 

^'^See, e.g., ABA Justice Kennedy Commission, Reports with Recommendations to the ABA House of 
Delegates (August 2004), httn://www.ahanet.orv/eriTniiist/keimedv/JusticeKemiedvCQmmissionReDortsFinal.Ddfi : 
The Constitution Project, Principles for the Design and Reform of Sentencing Systems, 

httD://ww’w.cQnstitutiQnDrQiect.QrE/pdiysentencme nrincinl«i2.ndf : Kate Stith & Jose Cahranes, Fkaroh JuijoinG; 
Sentencing Guidelines in the Federal Courts (Chicago 1998). 

^^See Stephen J. Schulhofer, Assessing theFederal Sentencing Process: The Problem Is Uniformity, Not 
Disparity, 29 AM. CRIM. L. Rcv. 833, 870 (1992). 
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This reality has long been acknowledged by the Commission,^^ and was anticipated by Congress in 
enacting the SRA. The Senate Report stated; 

[E]ach offender stands before the court as an individual, different in some ways from 
other offenders. The offense, too, may have been committed underhighly individual 
circumstances. Even the fullest consideration and the most subtle appreciation of the 
pertinent factors . . . and the appropriate purposes of the sentence to be imposed in 
the case - cannot invariably result in a predictable sentence being imposed. Some 
variation is not only inevitable but desirable.’^ 

Even the wisest guidelines, if mandatory, will yield instances of undue uniformity. 

Making guidelines advisory, coupled with appellate review for reasonableness,^'' cured the 
undue rigidity of the mandatory guidelines.^’ At the same time, the advisory guidelines bear no 
resemblance to the “unbridled discretion” of the pre-guidelines era. Advisory guidelines strike the 
right balance between the two. Moreover, the Supreme Court has made the guidelines more 
prominent than the statute compels by requiring judges to treat them as “the starting point and the 


is ditficult to pioscribc a single set of guidelines that encompasses the vast range of human conduct 
potentially relevant to a sentencing decision.” See U.S.S.G. § lAl.l, editorial note, Part A(4)(b), 

^S. Rep. No. 98-225, at 150. 

^Although some have suggested more vigorous appellate review of below-range sentences, it is difficult to 
sec how this could constitutionally be accomplished. The previous review standard w'as excised in Booker and 
replaced with reasonableness review of all sentences, whether inside or outside the guideline range. United States v. 
Booker, 543 U.S. 220, 259-62 (2005); Gall v. United States, 552 U.S. 38, 41, 51 (2007). Moreover, the government 
has a high success rate when it appeals. See USSC 2010 Sourcebook of Federal Sentencing Statistics, Table 58 
(government raised 30 issues ou appeal relating to § 3553(a) fectors, and prevailed 60% of the time). Vigorous 
appellate review of below-range sentences was most recently illustrated by the Eleventh Circuit’s reversal of the 

sentence imposed on Jose Padilla. United States v. Jqyousi, _F.3d , 2011 WL 4346322 (11th Cir. Sept 19, 

2011 ). 

^^Thus, for example, a court may now consider the circumstances that the defendant was an unemplcjycd 
drug addict estranged from his family at the time of the offense but by the date of sentencing had attended college, 
achieved high grades, was a top employee at his job slated for promotion, re-established a relationship with his 
father, got married, and supported his wife’s daughter. Pepper v. United States, 131 S.Ct. 1229, 1242-43 (2011). 
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initial benchmark.”^'’ Although district judges may not presume the guidelines to be appropriate, 
most begin with the assumption that they will impose a guidelines sentence unless there is good 
reason not to do so.^’ 

As should be expected under a system embracing meaningful consideration of the purposes 
of sentencing and individualized circumstances, the percentage of below-range sentences for reasons 
not directly sponsored by the government has modestly increased from 12.7 one year after Booker, 
when the guidelines were being enforced more strictly than was permissible, to 1 6 . 9 during the third 
quarter of 2011,^® The third quarter statistic for 2011 demonstrates a significant decrease since the 
last quarter of 2010, when the rate was 18.7%.^*' The rate of below-range sentences sponsored by 
the government is substantially higher, now at 27.7%,*° and has remained fairly constant. The 
“conformance rate” - defined by the Commission as within-range sentences and government 
sponsored below-range sentences - was 81.3%duringthe third quarter of2011.*' Another 1.7% 
were upward departures.** 

Moreover, in evaluating the effectiveness of advisory guidelines, it is critical to avoid undue 
focus on the percentage of cases sentenced outside the guideline range because this obscures the 
need to look equally carefully at the extent of such variances. Sentences 10% and 100% below the 
guidehnes range look the same when viewed only from the perspective of whether they are 
variances. As foreshadowed by the bottom line statistic of static overall sentence lengths, the extent 

“Ga//, 552 U.S. at 49. 

r[:ast)ii for this is twofold. The first is habit tedeiai judges have bceai sentencing under the 
guidelines for more than two decades. They are comfortable and familiar with them. The second is practical. The 
guidelines have a specific number attached, whereas the other Section 3553(a) fectors do not. 

^Quarterly Data Report at 12, Table 4. 

^Id. This decrease is likely due to the reduction in the crack guidehnes and other siuailcr changes as the 
Commission reviews and revises the guidelines. 

-'Id. 
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of variances during the pre- and post-5oofer periods is virtually identical. The median downward 
departure not sponsored by the government before Booker was 12 months.^^ As shovm in the 
Appendix, the median decrease is less than 13 months, and has remained stable since Booker. Thus, 
the data suggest that the advisory guidelines permit greater individualization of sentences while still 
producing rough similarity of results across all offense type categories. 

While some claim that inter-district and inter-judge disparity has increased under the 
advisory system, there is no compelling evidence of the nature or extent of this.’^* Indeed, there is 
strong evidence that “[i]f anything, there is slightly less variation between districts in sentencing 
lengths compared to the pre-PROTECT Act period.”'’^ Moreover, the SRA did not seek to compel 
nationwide uniformity, hut instead recognized the relevance of regional differences in “the 
community view of the gravity of the offense,” “the public concern generated by the offense,” and 
“the current incidence of the offense in the community.”^*’ There have always been regional and 
inter-judge differences in sentencing practice, and many variations are reflections of differing case 
loads and prosecutorial practices rather than judicial philosophies.” In any event, even a modest 
increase in regional or inter-judge disparity would not outweigh the enonnous benefits of the 


“/cf. 

^^USSC 2003-2004 Sourcebook ofFederal Sentencing Statistics, Table 31A (12 months in 2003 and 2004). 
It is not possible to make accurate comparisons before 2003 because until then the Commission reported 
government-sponsored “fast track” departures in the same category as non-govermnent-sponsored departures. 

Unfortunately, some making this claim have exaggerated it by including govenunent sponsored sentences 
based on substantial assistance and “fast track” programs in the percentage of below-range sentences cited. This is 
plainly misleading. 

Jeffrey T. Ulmer, Michael T. Light, & John Kramer, TAc ‘‘Liberation “ ofFederal ./zrdge.r ' Discretion in 
the Wake of the Booker/Fanfatt Decision: Is There Increased Disparity and Divergence Between Courts?, Justice 
Quarterly (forthcoming 201 1), at 18, httD://www.tandfonline.cnnt''doi/abs/I[).l 080/0741882.5.2011 .553726 . Inter- 
district variation in sentence length fell from 6.6% before the PROTECT Act, to 5.8% after the PROTECT Act, to 
5.2% alter Booker, to 6.3% after Gall. Id. 

^^8 U.S.C. § 994(c)(4), (5), (7). 

^ 'See Samuel A. Alito, Reviewing the Sentencing Commission 's 1991 Annual Report, 5 Fed. Sent'g Rep. 
166 (1992). 
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advisory guidelines system. Moreover, for the reasons discussed below in Part III, such disparities 
cannot be reduced by any superior alternative to advisory guidelines driven by empirical feedback. 

Some have suggested, citing a preliminary study by the Commission,^* that racial disparities 
have increased under the advisory guidelines. As the Commission has acknowledged, however, no 
such conclusion is possible because its analysis did not account for many legally relevant factors that 
legitimately affect sentencing decisions.*’ Other research using the Commission’s datasets but an 
improved methodology has reached tlie opposite conclusion."*’ Moreover, unproven allegations of 
racial bias under advisory guidelines divert attention from proven sources of unwarranted racial 
disparity that cannot be corrected in a mandatory system. All defendants, regardless of race, are 
treated more fairly when their individual characteristics are taken into account as permitted under an 
advisory system. 

4. The Promise of the Advisory Guidelines System 

Although the big picture data show an advisory system that has inproved on the mandatory 
regime, there is more work to be done to improve the advisory guidelines. This work falls into two 
rough categories - first, gathering and publishing additional data, and second, acting on the data 
received. The guidelines must be revised over time in light of empirical research and sentencing 
data, as Congress originally intended and as the Supreme Court has re-emphasized. The decreasing 


^''USSC, Demographic Differences in Federal Sentencing Practices: An Update of the Booker Report's 
Multivariate Regression Analysis, 22-23 (2010), 

^’^The Commission’s report itself states that it "should be interpreted with caution,” because it does not 
control for "many legal and other legitimate eoiusidcrations that are not and cannot be measured” because tliey are 
“unavailable in the Commission’s datasets.” /c/. at 4. These include factors such as violence in a defendant's past, 
violence in the instant offense not reflected in the offense level, crimes not reflected in the criminal history score, 
and employment record. Id. at 4, 9-10 & Tm.37-39. 

"’^Jeffery T. Ulmer, Michael T. Light, & John Kramer, The "Liberation” of FederalJudges’ Discretion in 
the Wake of the Booker/Fdnfan Decision: Is There Increased Disparity and Divergence Between Courts?, Justice 
Quarterly (forthcoming 2011), at22, httD7/www.tandfoline.com/doi/abs/10. 1080/074’SS25.201 1.55326: T. Ulmer, 
Michael T. Light, & John Kramer, Racial Disparity In the Wake of the Booker/FanFan Decision: An Alternative 
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percentages of non-goveniment-sponsored below-range sentences noted above give reason to 
believe this process is well underway, but it is far from complete. 

1 . Collecting and Publishing More Data 
While the Commission has done a tremendous job compiling a vast array of important post- 
Booker data, there is still a great deal we do not know. For example, we do not yet have any data by 
offense type on why district courts are sentencing within or below guideline ranges. I have yet to 
encounter a federal district judge who does not approach his or her job in general and sentencing in 
particular with anything other than the utmost solemnity. Frivolous people do not get appointed to 
the federal bench in this country. Any serious study of sentencing practices under advisory 
guidelines remains incomplete in the absence of data that shed light on why these conscientious men 
and women are sentencing as they ate. We need to know the bases for variances by offense category 
and their relative rates of frequency. And wc also need these data cross-referenced by extent of the 
variance. 

The newly invigorated array of sentencing considerations in Section 3553(a) presents a 
valuable learning opportunity that should not be squandered. While the initial guidelines were 
always intended to evolve based on further knowledge,"” they suffered from structural aspects that 
made this difficult to accomplish. I recently heard a Vice Chair of the Commission explain it this 
way - under the mandatory guidelines the Commission knew that judges were sometimes 


Analysis to tha USSC's 20i0Repot‘l, 10 Criminology & Pub. Pot'y fforthcomine November 2011), at 21-32, 
^^See S. Rep. No. 98-225, at 178 (Commission should not “second-guess individual judicial sentencing 
actions either at the trial or appellate level,” but should learn "whether the guidelines are being effectively 
implemented and revise them if for some reason they fail to achieve their purposes,”); Kimbrough v. United States, 
552 U.S. 85, 107 (2007)(“ongoing revi.sion of the Guidelines iniesponse to sentencing practices will help to 'avoid 
excessive sentencing disparities.’”); Rita v. United States, 551 U.S. 338, 350 (2007)(“Tlie statutes and the Guidelines 
themselves foresee continuous ea'olution helped by the sentencing courts and courts of appeals in that process.” The 
Commission will “collect and examine” sentencing data and reasons and “can revise the Guidelines accordingly,”). 
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dissatisfied with the result dictated by the guidelines, but there was no effective way for judges 
either to express their disagreements or to demonstrate how they would have resolved them via a 
specific sentencing outcome. Now, under advisory guidelines, we can learn not only what judges 
think about the considerations captured by the guidelines, but also why in some cases their 
evaluation of the purposes of sentencing leads to a non-guidelines sentence. The Commission has a 
unique and historic opportunity to gather and study data on real sentencing considerations by real 
judges in real cases, and to thereafter measure the effectiveness of these sentences."*^ I strongly 
suspect that nearly every variance is granted for reasons that more effectively serve the purposes of 
sentencing. If so, this underscores both the effectiveness of advisory guidelines in achieving ftiimess 
and the need to address these considerations in the guidelines. 

2. The Benefits of Acting on More Data 

This leads to my second point regarding the opportunities for refinement of the advisory 
guidelines based on judicial feedback and other empirical efforts. There is room for disagreement 
regarding precise outcomes in specific cases. But no one can disagree with the proposition that 
sentencing should be driven by the most thoughtful consideration of all relevant fectors in each case 
that can be accomplished. Having a laboratory' in each courtroom affords us a new wealth of thought 
to be harnessed and put to use. The dynamic between the judiciary and the Commission is thus best 
viewed as a dialectic - a process of improvement through a synthesis of views based on actual 
practice. Where judges are consistently differing with a guidehne for the same or similar reasons, 
this almost certainly suggests a need to improve the guideline. When this process of refinement 

^^See James Felman, Ths State of the Sentencing Union: A call for Fundamental Reexamination, lit Fho. 
Sent’G. Rep. 33 7 (2008). Most judges announce their reasons for sentencing on the court record rather than in 
published opinions, and the “statement of reasons” forms completed as part of the sentencing judgment are 
inadequate to capture these reasons in detail. It is thus critical for the Commission to fill the role of this data 
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improves the rationality of the guidelines, it should also lead to greater conformity with them/^ In 
the simplest terms, if the guidelines make more sense, there will be more within-guideline 

44 

sentences. 

The Commission has begun to act on this important source of information. In 2010, the 
Commission took a frrst modest step toward smarter use of alternatives to incarceration.^^ The 
Commission adjusted the 16- and 12-level enhancements in the illegal re-entry guideline to 
differentiate prior convictions too stale to count in the criminal history score, in response to court 
decisions finding that inclusion of stale convictions creates unwarranted uniformity."'^ The 
Commission made a small change to the criminal history rules in response to variances, departures, 
and empirical research regarding recidivism."” Prompted by a high rate of variances and numerous 
carefully written decisions, the Commission is studying the child pomogr^hy guideline with a view 
to possible recommendations to Congress."'* Recognizing a growing number of below-range 
sentences in cases sentenced under § 2BI. 1 that involve relatively large economic loss amounts, the 
Commission is considering a comprehensive review of that and related guidelines. 


collection and dissemination. 

^See Douglas A, Berman, A Cointnon Law far this Age of Federal Sentencing' The Opportunity and Need 
for Judicial Lawmaking, 11 Sr.'^N. L. PoL’y Rkv. 93, 104 (1999); Kate Stith & Jos6 Cabranes, Fear OF Judging: 
Sentencing Guidelines in the Federal Courts 172 (1998); Nancy Gertner, Thoughts on Reasonableness, 19 
FED. Sent’g. Rep. 165, 166 (2007). 

^'SeeRita, 551 U.S. at 382-83 (Scalia, J., concuTring) (as the Commission “pcrfomi[s] ils ftinction of 
revising the Guidelines to reflect the desirable sentencing practices of the district courts, . . . , district courts will 
have less reason to depart from the Commission's recommendations, leading to more sentencing uniformity.”). 

■^^The Commission expanded Zones B and C by one level each, and invited a departure fi'om Zone C to 
Zone B to “to accomplish a specific trcalmcnt purpose,” if the defendant is a substance abuser or suffers from a 
significant mental illness, and if the defendant’s “criminality is related to the treatment problem to be addressed.” 
U.S.S.G, App. C, amend.738 (Nov.l, 2010). 

*^See 76 Fed, Reg. 24960-01, 24969 (May 3, 2011). 

^"^See USSG App. C, amend. 742 (Nov. 1,2010) (Reason for Amendment) (eliminating recency points in 
response to variances and recidivism research). 

■^^USSC The History of the Child Pornography Guidelines, at 1 n.4, 8 (October 2009); USSC Notice of 
Proposed PrioritieSy 76 Fed. Reg. 45,007 (July 22, 2011). 
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This process of guideline refinement through judicial feedback and empirical study also has 
implications for congressional policy. Congress wisely created the Commission as a neutral expert 
body, to act on the basis of research, not fleeting “political passions.”'^^ With infi'equent exceptions, 
the Congress should defer to the Commission’s institutionally superior position to conduct 
empirically driven research that maximizes the rationality of the guidelines as a whole. We are 
pleased that the number of specific directives to the Commission has declined under advisory 
guidelines and believe that Congress should use general directives that appropriately defer to the 
Commission’s expertise and structural advantages. 

In sum, the advisory system is generating consistent average sentence lengths and sentences 
within a fairly tight cluster around the guidelines range. With greater and more targeted data 
collection, further use of judicial feedback and continuing empirical research, the advisory system 
can generate unprecedented compliance with the purposes of sentencing, 
n. The Congress Should Repeal Mandatory Minimum Sentencing Statutes 

In light of the overall success of the advisory system and its promise for the future, the ABA 
does not see a need for sentencing reform legislation focused on the advisory guidelines at present. 


‘'‘^See Brief of Amici Curiae Senators Edward M. Kennedy, Oirin G, Hatch, and Dianne Feinstein in 
Support of Affirmance at 20-2 1 , Claiborne v. United States, No. 06-56 1 8 (Jan. 22, 2007) (“Congress created the 
Commission to encourage reality-based sentencing policies: i.e., policies based on objective data - not, for example, 
political debates ‘centering around the harsher versus more lenient punishment.’ . . . Indeed, Congress intended that 
the work of the Conunission . . . would enable the sentencing system lo evolve over time, so that its rules and 
policies would reflect, ‘to the extent practicable, advancement in human knowledge of human behavior as it relates 
to the criminal justice process.’”); Kenneth R. Feinberg, Criminal Sentencing Reform: Congress and the 

United States Sentencing Commission, 28 WAKE FOREST L. Rbtv'. 29 1 , 297 (1 993) (Special Counsel to the Senate 
Judiciary Commillcc Jrom 1975 through 1980, stating that Congress delegated promulgation of gaidelincs to 
Commission because it had “neither the necessary time nor expertise,” and would be “unable or unwilling to avoid 
the temptation to increase criminal sentences substantially” when faced with “politically volatile issues.”); Richard 
P. Conaboy, The United States Sentencing Commission: A New Component in the Federal Criminal Justice System, 
61 Fed. Probation 58, 62 (1997) (“The creation of the Sentencing Commission and its placement within the 
judicial branch of government was intended to insulate sentencing policy . . . from the political passions of the day. 
As an independent, expert agency, the Commission’s role is to develop sentencing policy on the basis of research 
and reason”). 
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We believe, however, there is a need for the more fundamental federal sentencing reform to repeal 
mandatory minimum sentencing laws. 

Sentencing by mandatory minimums is the antithesis of rational sentencing policy. Advisory 
guidelines driven by judicial analysis and scrutiny perniit rational and dispassionate sentencing 
based on a wide array of relevant considerations, including the nature and circumstances of the 
offense, the history and characteristics of the defendant, the defendant’s role in the offense, whether 
the defendant has accepted responsibility for his or her criminal conduct, and the likelihood that a 
given sentence will further the various purposes of sentencing, such as just desserts, deterrence, 
protection of the public, and rehabilitation. But where advisory guidelines exalt reason and 
rationality, sentencing by mandatory minimums is the logical equivalent of a temper tantrum. 
Mandatory minimums reflect a deliberate election to jettison the entire array of undisputedly 
relevant considerations in favor of a singlesolitary fact -usually a quantity of something that may 
bear no relationship to the defendant’s particular degree of culpability. Mandatory minimum 
sentencing declares that we do not care even a little about a defendant’s personal circumstances. 
These statutes announce as a policy that we are utterly uninterested in the full nature or 
circumstances of the defendant’s crime. Mandatory minimums blind the courts to the defendant’s 
role in the offense and his or her acceptance of responsibility. Sentencing by mandatory minimum is 
uniformly indifferent to whether the result furthers all or even any of the purposes of punishment. 

The critical flaws of mandatory minimums are not newly discovered and were well 
documentedby the Commission’s 1991 Report, which found that: 

• The “lack of uniform application [of mandatory minimums] creates unwarranted 
disparity in sentencing;” 
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“honesty and truth in sentencing ... is compromised [because] the charging and plea 
negotiation processes are neither open to public view nor generally re viewable by the 
courts;” 

the “disparate application of mandatoiy minimum sentences . . . appears to be related 
to the race of the defendant;” 

“offenders seemingly not similar nonetheless receive similar sentences,” thus 
creating “unwarranted sentencing unifoimity;” and 

“[sjince the power to determine the charge of conviction rests exclusively with the 
prosecution for the 85 percent of the cases that do not proceed to trial [now 96%], 
mandatory minimums transfer sentencing power from the court to the prosecution.”^” 


It is of no importance whether some of the goals sought to be achieved by mandatory 
minimums are themselves unobjectionable or whether the statutes were well intentioned when 
enacted. History now reveals that the assumptions underlying these statutes have not been borne 
out, and experimentation with “one sixe fits all” sentencing has demonstrated that there are better, 
smarter, more balanced, and ultimately more sensible approaches to sentencing policy.^' The ABA 
has opposed mandatory minimums for mote than 40 years.^^ As a matter of policy, mandatory 
minimums raise a myriad of troubling concerns. They frequently lead to arbitrary sentences because 


^\jnited States Sentencing Commission, Special Report to the Congress: Mandatory Minimum Penalties in 
the Federal Criminal Justice System at ii-iv (1991)(“USSC Special Rcpotl”). 

^^The lesson is one that has been learned in the past, as iilustrated by the repeal in 1 970 of the mandatory 
minimum drug penalties passed in 195b. Pub. L. No. 91-513, 84 Stat, 1236 (1970); Pub. L. No. 84-728, 70 Stat. 651 
(1956). 

^^he ABA’s most recent Standards for Criminal Justice: Sentencing (3d ed. i 994) state clearly that “[a] 
legislature should not prescribe a minimum term of total confinement for any offense.” Standard 18-3.21(b). The 
current standards are consistent with the 1968 ABA Standards Relating to Sentencing Alternatives and Procedures 
§ 2, 1(c), as well as a further resolution of the ABA Hou.se of Delegates in 1974. Proceedings of the 1974 Mid-Year 
Meeting of the AHA House of Delegates, Report No. 1 of the Scclion of Criminal Justice, at 443-44, Additional 
policy on the point was generated in response to an address by Justice Kennedy at the 2003 ABA annual meeting. 
The ABA established a Commission to investigate the state of sentencing and corrections in the United States and to 
make recommendations on how to address the problems Justice Kennedy identified. One year later the ABA 
adopted a serie.s of recommendations submitted by the Commission, including a rcsoluiion that ut^ed all 
jurisdictions, including the federal government, to “[rjepeal mandatory minimum sentence statutes.” 
Recommendation L21A, Aimual 2004, 

htIp://www.abanet.orp/crimiuBt/kennedviJusticeKeimedvCnmmissionRenortsFinal.ndf . at 9. 
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the considerations in sentencing shift from the traditional wide focus on both the crime itself and 
offender characteristics to an exclusive focus on a single fact - typically a quantity of something. As 
a result, persons with legitimate mitigating factors based on degree of culpability, role in the offense, 
personal circumstances, and background frequently receive the same punishment as kingpins and 
hardened crimmals.^^ The only similarity these offenders share is the single fact that triggers the 
mandatory minimum sentence. Treating unlike offenders identically is as much a blow to rational 
sentencing policy as is treating similar offenders differently. Indeed, given the perversity that more 
culpable offenders are more frequently better situated to assist in the investigation and prosecution 
of others, mandatory minimum statutes often result in symmetrically inverse justice. The 
masterminds bargain out from under the mandatory minimum, leaving only the lower level 
defendants in the net cast by the mandatory minimum statutes.®'' In addition, women offenders - 
typically minor players in drug dealing and disproportionately the caretaker parents of minor 
children - frequently bear the brunt of mandatory minimums. 

Mandatory minimum statutes also produce the very sentencing disparities that determinate 
sentencing was intended to eliminate. Because mandatory minimums are driven by charging 
decisions made by prosecutors, judges no longer have the ability to individualize sentences or 
impose a sentence no greater than necessary to reflect the gravity of the actual offense conduct. This 
is particularly the case with statutes such as 18 U.S.C. § 924(c) and 21 U.S.C. § 851, which 

Statement of the Honorable Paul G. Cassell (on behalf of the Judicial Conference) before the House 
Judiciary Subcommittee on Crime, Terrorism, and Homeland Security, June 26, 2007, 
bttn://iudiciarv.house.gnv/hearmes/June2007/Ca.ssell070626.Ddf (“Mandatory minilimm sentences produce 
sentences that can only be de.scribed as bizarre.”). 

“‘See United States V. Brigham, 977F.2d 317, 3 18 (7th Cir. 19t)2)(Easterbrook, J.)(“Mandatory mmimum 
penalties, combined with a power to grant exceptions, create a prospect of inverted sentencing. The more serious a 
defendant' s crimes, the lower the sentence - because the greater his wrongs, the more information and assistance he 
has to oftcr 10 a prosecutor.”). 
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effectively apply only at the discretion of the prosecutor. Such statutes are not only poorly suited to 
accomplish the purposes of sentencing,^’ they actually frustrate those purposes by lending 
themselves as plea bargaining “chips” to be deployed by prosecutors in obtaining guilty pleas on 
more favorable terms.” These statutes are both uncertain and inconsistent in their application’’ and 
can easily be manipulated through prosecutorial choices that are neither visible nor subject to 
review. Mandatory minimums also cause sentencing “cliffs” - dramatic differences in results for 
those whose conduct just barely brings them within the terms of the statute. And sentencing that is 
driven by a single factor such as quantity is also highly susceptible to error, given the potential 
unreliability of informants in “historical prosecutions” and the potential for manipulation in 
investigations of ongoing offenses.’* Mandatory minimums also appear to disproportionately 
impact Blacks and Hispauics.’® 

Prosecutors sometimes claim that mandatory minimums are necessary to induce defendants 
to cooperate in the investigation and prosecution of others. There is no empirical basis for this 
claim, however, given that defendants cooperate in roughly equal or greater numbers in many types 
of cases, including economic crimes, where there are no mandatory minimum sentences.™ 


^^See Statement of Paul G. Cassell, supra note 53. 

"^See Stephen J. Sfaulhoter, Rethinking Mandatory Minimums ^ 2S Wake Forest L. Rev. 199, 202-03 
(1993); Ilene H. Nagel & Stephen J. Shulhofer, A Tale of Three Cities: An Empirical Study of Charging and 
Bargaining Practices Under the Federal Sentencing Guidelines^ 66 S CAL. L. Rev. 501 (1992). 

^See USSC Special Report, supra note 49; United States Sentencing Conunission, Fifteen Years of 
Guidelines Sentencing: An Assessment of How Weil the Federal Criminal Justice Sys-tem Is Achieving the Goals of 
Sentencing Reform at 89-90 (Nov. 2004)(“USSC Fifteen Year Review”); see also General Accounting Office, GAO- 
04-105, Federal Drug Offenses: Departures fiom Federal Sentencing Guidelines and Mandatory Minimum 
Sentences, Fiscal Years 1 999-2001, at 14-16, 79 (Oct, 2003). 

^^See Jeffrey L. Fi.shcr, When Discretion Leads to Distortion: Recognizing Pre-Arrest Sentence- 
Manipulation Claims under the Federal Sentencing Guidelines, 94 MICH. L. Rev. 2385 (1996). 

USSC Special Report, supra note 49; USSC Fifteen Year Review, suprtr note 57, at 91, 135. 

^^Quarterly Data Report at 13-16, Table 5. 
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Moreover, the ABA rejects the premise that inducement of cooperation is a legitimate aim of 
sentencing policy, 

In addition to the organized bar’s objections to mandatory minimum sentencing regimes, 
mandatory minimum sentencing is opposed by an unusually wide ideological array of thoughtful 
individuals, including the late Chief Justice William Rehnquist,^^ Justice Anthony M. Kennedy,^^ 
Justice Stephen Breyer,^^ Judge William W. Wilkins, Jr., ^ Senator Orrin Hatch,^^ Grover Norquist 
of Americans for Tax Reform, American Civil Rights Institute President Ward Connerly,^^ 


^^William H. Rehnquisl, Luncheon Address (June 18, 1993), published in United States Sentencing 
Commission, Proceedings of the Inaugural Symposium on Crime and Punishment in the United Stat&t 286 (1993). 

^^Justice Kennedy has been clear in the point stating: ‘*1 can neither accept the necessity nor the wisdom of 
federal roandatoiy minimum sentences. ... In many cases, mandatory minimum sentences are unwise or unjust.” 
Speech of Justice Anthony Kennedy, Address to the ABA (Aug. 9, 2003), 
http://www.supremecourtus.gov/publicinfo/speeches/sp 08-09-03.html . 

^^Justice Breyer specifically noted the fundamental inconsistency of mandatory minimums with sentencing 
guidelines: 

[S]tatutory mandatory sentences prevent the CormiMsion from carrying out its basic, congressionally mandated task: 
the development, in part through research, of a rational, coherent set of punishments.... Every system, after all, 
needs some kind of escape valve for unusual cases.... For this reason, the Guideline system is a stronger, more 
effective sentencing system in practice. ... In sum, Congress, in simultaneously requiring Guideline sentencing and 
mandatory minimum sentencing, is riding two different horses. And those horses, in temis of coherence, fairness, 
and effectiveness, are traveling in opposite directions. [In my view. Congress should] abolish mandatory minimums 
altogether. 

Speech of Justice Stephen Breyer, Federal Sentencing Guidelines Revisited 18, 1998), reprinted atW Fed. 
SENT’G. Rep. 180, 184-85 (1999); see also Harris v. United States, 536 U.S. 545, 570-71 (2002)(Breyer, J., 
concurring in part and concurring in the judgment). In defwise of horses, I also wish to suggest a refinement of 
Justice Breyer’s analogy. Horses are, without doubt, potentially dangerous and unpredictable. But a horse will 
typically go where told and respond to changes in course. I suggest the belter analogy is that with mandatory 
minimum statutes Congress is riding a rhinoceros. 

^See Paul J. Hofer, The Possibilities for Limited Legislative Reform of Mandatory Minimum Penalties, 6 
Fed. SenT'G. Rep. 2, at 63 (September 1993). This proposal was endorsed by the Judicial Conference. JCUS-SEP 
93, p. 46. 

^Onin G. Hatch, The Role of Congress in Sentencing: The United States Sentencing Commission. 
Mandatory Minimum Sentences, and the Search for a Certain and Effective Sentencing System, 28 Wake Forest L. 
Rev, 185 (1993). 

®*Statement of Grover G. Norquist, President, Am^icans for Tax Reform, Before the Subcommittee on 
Crime, Terrorism, and Homelaaid Security of the Committee on the Judiciaay, House of Representatives, 1 1 1th 
Cong. 34 (July 14, 2009), httD://iudiciarv.honse.gov/'hearit^s/pd£-'Norquist090714.pdf . 

^^State's Sentencing Laws Flood Jails and Prisons, Sacramento Bcc, Mar 7, 2010 
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National Rifle Association President David Keene,** and Justice Fellowship President Pat Nolan.*^ 
The Judicial Conference of the United States has consistently opposed mandatory minimum 
sentences for almost 60 years, and the American Law Institute has opposed them for 50 years. 
Many other organizations have noted the defects of mandatory minimums, including the Federal 
Judicial Center,'^ the Constitution Project’s Sentencing Initiative, the U.S. Conference of 
Mayors/'* the RAND Corporation/^ a panel of the National Academy of Sciences/* Families 
Against Mandatory Minimums/’ and the Federal Public and Community Defenders.’* Mandatory 
minimums have also been condemned by numerous judges’^ and academics, religious 


^^Written Testimony of David Keene submitted to the Subcommittee on Crime, Terrorism and Homeland 
Security of the U.S. House of Representatives Coimnittee on the Judiciary (July 14, 2009), 
http://iudiciarv.hou5e.gOv/bearintis/Tirintcra/l 1 lth/1 1 1-48 51013.PDF . 

^^at Nolan, President, Justice Fellowship, Mandatory Minimums, Unjust and Unbiblical, 
http://ww1a^iusticefeilowship,Qrg/kev-iss^es/issues»m-c^iminaI-i ustice-^efo^m/issue^2/823 (last visited Sept, 16, 
2011). 

Statement of Paul G. Cassell, supra note 52 (reviewing Judicial Conference opposition to mandatory 
minimums in 1953, 1962, 1965, 1967, 1971, 1976, 1981, 1990, 1991, 1993, 1994, 1995, and 200^. 

^^See American Law Institute, Model Penal Code: Sentencing, Tentative Draft No. 2, § 6,06, comment d 
(March 25, 2011). 

’^Barbara S. Vincent & Paul J. Hofer, The Consequences of Mandatory Prison Terms, Federal Judicial 
Center (1994)(“evidence has accumulated indicating that the federal mandatory minimum sentencing statutes have 
not been effective for achieving the goals of the criminal justice system”). 

^The Constitution Project Sentencing Initiative, Principles for the Design and Reform of Sentencing 
Systems (June 7, 2005). The Constitution Project group included, in addition to me, former Attorney General Edwin 
Meese HI (co-chair). Professor Philip B. Heymann (co-chair), Zachary Carter, then- Judge Paul Cassell, then- Judge 
Nancy Gertner, Isabel Gomez, Thomas Hillier 11, Miriam Krinslq?, Norman Maleng, Judge Jon Newman, Professor 
Thomas Perez, Barbara Toombs, and Professor Ron Wright. Our Reporters were Professor Frank Bowman and 
Dean David Yellen. Justice Alito was originally a member of the group (before he withdrew after being nominated 
to serve on the Supreme Court) and expressed agreement with the Principles cited above. 

^\j.S. Conference of Mayors, Resolution Opposing Mandatory Minimum Sentences 47-48 (June 2006). 

’^RAND Corporation Drug Policy Research Center, Mandatory Minimum Drug Sentencing: Thrcfwing 
Away the Key or the Taxpayers ’ Money (1997)(concludmg that mandatory minimum sentences are less effective 
than discretionary sentencing and drug treatment in reducing cocaine consumption or drug-related crime). 

’^See Albert J. Reiss, Jr,, & Jeffrey A. Roth, eds.. Understanding and Preventing Violence 6 (1993Xfinding 
that even tripling the length of punishment would result in only negligible reductions in crime). 

^^Families Against Mandatory Minimums, FAMMGRAM, The Case Against Mandatory Minimums 
(Winter 2005), http://famm.org.''ReDQsitorv/Primer Final.Ddf . 

"^Statement of Michael Nachmanoff before the USSC (May 27, 2010). 

"Ve, eg. United States v. Powell, 404 F.3d 678 (2d Cir. 2005); United States v. Hiveiey, 61 F.3d L358, 
1363 (8th Cir. 1995)(Bright, J., concurring); United States v. Abbott, 30 F, 3d 71 (7th Cir. 1994); United States v. 
Madkour, 930 F.2d 234, 236, 239-40 (2d Cir. 1991); United States v. Angelos, 345 F. Supp. 2d 1227 (D. Utah 2004), 
afPd, 433 F.3d 73S (10th Cir. 2006); United States v. Redondo-Lemos, 754 F. Supp, 1401 (D Ariz. 1990); John S. 
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organizations, including the National Council of Churches, and many individual denominations,®' as 
well as the recently formed “Right on Crime” group that includes former House Speaker Newt 
Gingrich, former Attorney General Ed Meese, Family Research Council President Tony Perkins, 
former drug czar Bill Bennett, and others.®^ Public support for mandatory minimum sentencing has 
waned significantly in recent years, as illustrated in a recent New York Times article.®'' 
ni. Potential Systemic Revisions 

As a final matter, there is no need to consider fundamentally overhauling the advisory system 
to make it more binding. In anticipation of Booker^ a number of suggestions emerged regarding 
alternative sentencing regimes that would pass constitutional muster by triggering enhanced 
punishments based only on facts found by the jury. In my personal capacity, T have suggested a 


Martin, Jt., Editorial, Let Judges Do Their Jobs, . TIMES, June 24, 2003, at A31 {resigning from the beach 

because “[wjhilc 1 might have stayed on despite the inadequate pay, I no longer want to be apart of our unjust 
criminal justice system”); Statement of Senior Judge Vincent L. Broderick (on Behalf of the Judicial Conference 
Committee on Criminal Law) before the House Judiciary Subcommittee on Crime and Criminal Justice, July 28, 
1993 (*T firmly believe that any reasonable person who exposes himself or herself to this [mandatory minimum] 
system of sentencing, whether judge or politician, would come to the conclusion that such sentencing must be 
abandoned in favor of a system based on principles of feimess and proportionality.”). 

^^See, e.g. , Rachel E, Barkow, Recharging the Jury: The Criminal Jury 's Constitutional Role in an Era of 
Mandatory Sentences, 1 52 U. PENN. L. REV, 33 (2003); David BJerk, Making the Crime Fit the Penalty: The Role of 
Prosecutorial Discretion Under Mandatory Minimum Sentencing, 48 J. L. & ECON. 591 (2005); Marc L. Miller, 
Domination and Dissatisfaction: Prosecutors as Sentencers, 56 Stan. L. Rev. 1211 (2004); Paul G. Cassell, Too 
Severe?: A Defense of the Federal Sentencing Guidelines (and a Critique of Federal Mandatory Minimums), 56 
Stan. L, Rev. 1017 (2004); William W. Schwarz, Sentencing Guidelines and Mandatory Minimums: M}xing 
Apples and Oranges, 66 S. Cal. L. Rev. 405 (1992); Henry Scott Wallace, Mandatory Minimums and the Betrayal 
of Sentencing Reform, 30 FED. B. NEWS & J. 158 (1993). 

®’lnter-Faith Drug Policy Initiative, Fact Sheet on Mandatory Mnimum Sentences, 
hup://www.idpi.iis/downloads/pdfyfactsheet/mrp tactsheet.pdf . 

®^Right on Crime, The Conservative case for reform: fighting crime, prioritizing victims, and protecting 
taxpayers, http://www.rightoncrime.coiiv'priQritv-issues/prisons-' (last visited September 6, 2011). 

^See Julian Roberts, Public Opinion and Mandatory Sentencing, Crtm, Just, & BEHA\aOR, 30 (4), 483 
(2003)(only one third of those polled favored mandatory minimums); Eagleton Institute of Politics Center lor Public 
Interest Polling, New Jersey 's Opinions on Altematves to Mandatory Minimum Sentencing (20(M)(more than three 
quarters of those polled would support allowing judges to set aside mandatory sentences “if Miother sentence would 
be more appropriate”); StrategyOne/FAMM poll (2008)(finding, among other things, that 8 in 10 of those polled 
believe courts not Congress should determine sentences), 
http://www’.famm.QrayReDositorv'/Files/F AMM%20Doll%20no%20embargo.pdf . 

*^chardOppel Jr., Sentencing Shift Gives New Leverage to Prosecutors, N.Y. Times, Sept. 26, 2011, at 
Al. 
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simplified guideline system based on a limited set of core culpability factoiu to be determined by the 
jury.*® Others have since discussed such an alternative at greater length.*® I now believe such an 
overhaul is unwarranted. 

First, it does not appear that a simplified system driven by jury findings would result in more 
uniform sentencing outcomes when compared with the present advisory system. This is because the 
ranges under a jury-driven system would almost certainly have to be significantly wider than the 
ranges under the present guidelines. Given that the median variance under the advisory system is 
roughly 12 months, virtually all sentences that are considered variances today would be well within 
the guideline range under a jury-driven system. To overhaul the system in this manner could 
actually increase variations among sentences because the ranges would be so much wider. Starting 
over with an entirely new regime driven by jury fact-finding would be a significant and complex 
undertaking. There is no compelling reason to put the federal criminal justice system through such 
upheaval to accomplish sentencing results that vary more widely than under the existing advisory 
system. 

Second, while scrapping the advisory system and substituting a new jury-driven system 
would be a great deal of work for Uttle or no policy benefit, there are real potential disadvantages of 
such a new system. Asking juries to decide matters that were traditionally thought of as sentencing 
considerations could change trial dynamics in ways that are difficult to foresee and that would 


^®James Felman, IIow Should Congress Respond if the Supreme Court Strikes Down the Federal Senteneing 
Guidelines?, 17 FED. Sent’g. Rep. 97 (2004). 

^^See, e.g., William K. Sessions m, At the Crossroads cf the Three Branches: The U.S. Sentencing 
Commission's Attempts to Achieve Sentencing R^onn in the Midst of Inter-Branch Power Struggles, 2h J-L. & Pol. 
305 (2011) (“At the Crossroads”); Frank O. Bowman, Beyond Band- Aids: A Proposal for Reconfiguring Federal 
Sentencing After Booker, 2005 U. CHI. Legal F. 149 (2005). 

^hudge Sessions ’ proposal, for example, would provide for 36 ranges varying in width from 1 6 months to 286 
months, with two-thirds of the ranges being SO months wide or wider. See At the Crossroads, supra raote 86, at 341 . 
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require highly complex jury instructions and bifurcation of proceedings in some cases. Moreover, 
like the initial guidelines, any system of binding guidelines will risk a return to the prior systemic 
flaws of imdue rigidity and unwarranted uniformity. 

Third, such a system would introduce intractable sources of unwarranted disparity. 
Individual prosecutors would determine the sentencing range in many c^es by deciding what facts 
to charge and what facts to bargain away. Those decisions would not be made or explained in open 
court or subject to judicial review. A jury-driven system would also prevent policy evolution based 
on empirical data and judicial feedback. The sentencing range in each case would be set by the 
prosecutor's charges and the jury’s factfinding or the defendants admissions in aplea. Judges would 
have no role in determining the range and little ability to sentence outside the range baaed on 
individualized considerations or the purposes of sentencing. 

Fourth, if the only argument for replacing the advisory system with a new juiy-driven system 
is concern about the percentage of cases sentenced outside the guidelines range, and I have heard no 
other argument advanced, the argument lacks force because the rate of below-range sentences is 
already dropping. The promise of the continued evolution of a sentencing system that can respond 
to empirical research and judicial feedback stands before us. We may be on the verge of tme and 
lasting sentencing reform. We should not quit before we have seen what can be accomplished. 

In closing, we appreciate the Subcommittee’s consideration of the ABA's perspective on 
these important issues and are happy to provide any additional information that the Subcommittee 
might find helpful. Thank you for the opportunity to address you this morning. 
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APPENDIX 

NUMBER AND EXTENT OF DECREASE - FY2005-20nQ3 
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7.206 

61.8% 
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58.8% 
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10,048 
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8,974 

46.8% 

6.708 

44% 
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34 

30 

29 

30 

30 

30 

30 
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30% 

5.233 

29.2% 
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30.9% 

6.701 

35.9% 
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6,088 

39.9% 
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7 

7 

7 

7 

8 
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11.7% 
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II. 2% 
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14.6% 
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16.4% 
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16.1% 

Median 
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11 

12 

lU 
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^ 
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Total numbor 

6.199 

S,507 

R.433 
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11.925 

13.809 

MnfiTtB 
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2,979 

48 1% 

4443 

49.9% 

4.957 

58.8% 

6.678 

67% 

8,892 

74.6% 
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76.7% 

7,658 

76.5% 

Median 

Decrease in 
months 

13 

12 

12 

12 

13 

13 


Down I>q> 
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percent of all 
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22.4% 

1,757 

20.8% 
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1,456 
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10 

10 

10 
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M 
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7.5% 
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16.8% 

1.013 

12% 
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6.8% 
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13 
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16 

18 
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AU 
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1,639 

26.4% 

929 

10.9% 
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8.4% 

835 

8.3% 
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6.4% 

807 

5.8% 

331 
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Median 
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months 
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8 
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6 
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Source: USSC, 2005-2010 Sourcebook qf Federal Sentencing Statisttcx Ibk. 30*3 tD; IfSSC, 2011 Preliminury 
Quorteiiy OaU Report. Third Quarter Release. Ibb. 7>13 


Mr. Sensenbrenner. Thank you very much. 

The Chair yields himself 5 minutes for purposes of questions and 
a comment or two. 

The whole business of the sentencing guidelines and mandatory 
minimum of sentences has heen extremely frustrating to Members 
of the Committee on both sides of the aisle. 

During my tenure as Chairman, I was very critical of judges that 
did not follow the law in explaining downward departures on the 
record and had difficulty with one judge in Minnesota who sealed 
the record when he announced a downward departure. 
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Now, we got that opened up. It required a threat of an impeach- 
ment proceeding in order to do that. I think that there is a lack 
of appreciation on the Federal judiciary and a lot of the Bar that 
Congress’ oversight responsibility extends to the judicial branch of 
government as well as to the executive branch of government. 

We don’t hear a lot about that but anytime oversight has been 
extended to the judicial branch of government, those who try to do 
it get accused of threatening judicial independence, and I reject 
that emphatically. 

It is our job to look at how these laws operate and make changes 
as we see necessary. 

Now, Judge Saris, the downward departure rate in the District 
of Massachusetts is 35.7 percent. In the Middle District of Georgia, 
it is 4.7 percent. 

Now, why should somebody who is convicted of a similar crime 
in Massachusetts be about nine times more likely to receive a 
downward departure than one who is convicted in Georgia? 

Judge Saris. Thank you, and it is an important question that 
goes to the heart of this hearing. 

Out of the Sentencing Reform Act — Oh. Is it on — yeah. It pro- 
vides and it is a key provision in there, which is the purpose of the 
Sentencing Reform Act is to eliminate unwarranted disparities but 
to create sufficient flexibility to take into account aggravating and 
mitigating circumstances not otherwise taken into account in the 
guidelines. 

'Post-Booker, the Supreme Court said not once but seven times 
that judges not — should start with the guidelines as your initial 
baseline and starting point and then what you do is you must look 
at the statutory factors in 3553(a). 

And so what I am saying is when you look at the caseloads in 
different districts they may be different. 

Mr. Sensenbrenner. Has the Commission made any analysis of 
the statements that the law requires the sentencing judge to make 
when there is either an upward or downward departure and had 
some kind of a statistical comparison of the reasons the sentencing 
judge gave that explanation? 

Judge Saris. There is a form — a Statement of Reasons — that a 
judge must fill in stating what the guideline range is and whether 
they departed under a traditional departure 

Mr. Sensenbrenner. Yeah. 

Judge Saris [continuing]. And whether they varied. And so that 
what they are supposed to do and one of the things we 

Mr. Sensenbrenner. But the question is has there been any 
comparison made by the Sentencing Commission on why there is 
such a great disparity between downward departures in your dis- 
trict, for example, as compared to the Middle District of Georgia. 

Judge Saris. Well, as I have mentioned, it is very caseload spe- 
cific and also there are differences between regions that have al- 
ways existed. So some of it is perhaps what you are worried about. 
But some of it is, for example, if you have more crack cases or, for 
example, if you have different prosecutorial practices. 

Some of it varies by district and we have not — we have done a 
very detailed statistical analysis of the comparison and, as you 
know, we came in here today with certain legislative proposals 
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Mr. Sensenbrenner. We will look at them. 

Judge Saris [continuing]. To make sure that the guidelines are 
effective 

Mr. Sensenbrenner. Okay. 

Judge Saris [continuing]. And we are responding to this concern. 

Mr. Sensenbrenner. A couple of questions on how the Commis- 
sion operates. One is the — with the unmandatory guidelines the 
money expended by the Commission has increased 20 percent since 
the Booker decision and the Commission has two full-time commis- 
sioners at full Federal salaries, whereas the other commissioners 
do not receive a full Federal salary. Can you explain those two 
issues? 

Judge Saris. Well, part of this is historic. When the Commission 
was first set up, everyone was full time because people were writ- 
ing the guidelines. Now, we have three full-time commissioners 
who get salaries. One of those spots isn’t filled. 

Typically, sometimes in the past those were filled by judges so 
that the judge was just getting the increment in the salary. But 
right now, we have two full-time commissioners and they do what 
the rest of us do — they work hard, they go — they train and are in- 
volved in the — in the writing of the guidelines. 

If what — if what you are asking is do — is that still justified in 
today’s world, I think the Commission would feel — we actually have 
three full-time spots, not two — I think the Commission would feel 
at this point 

Mr. Sensenbrenner. Okay. 

Judge Saris [continuing]. We do not need the three full-time. 

Mr. Sensenbrenner. Could you please send us the salary quali- 
fications and duty description of each employee you have hired 
since you became chair? 

Judge Saris. Yes. 

[The information referred to follows:] 
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Date of Hire: 

01/03/2011 

Name: 

Robert Dumville 

Title: 

Research Associate 

Grade/Step: 

07/01 

Salary Range: 

$42,209 - $97,333 

Salary: 

$42,209 

Comments: 

Filled vacancy created on 08/27/2010 
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Research Associate 
GS-07 


INTRODUCTION 

This position is located in the Oilice of Research and Data (ORD). The incumbent assists the 

reseai-ch staff in the preparation and analysis of qualitative and quantitative data for monitomlg 

the applieation of tlie federnl sentencing guidelines and for other related Coinmission or criminal 

justice research. The incumbent reports to senior research staff and the director of ORD. 

EEPKESENT ATIVE DUTIES 

• Contributes to Coimnissioii presenta.tions and reports by analyzing qualitative and 
quantitative data under supervision of senior research staff. 

• Assists with bibliographic worh. 

• Participates in data collection, pro] ects, or special requests under .supeivision of senior 
research staff. 

• Reviews criminal justice case files and accurately codes cases for data entry in special 
coding projects under supervision of senior research staff. 

• Participates as a member of Cormnisaion policy teams under supervision of senior 
research stail Attends policy team meetings and accurately codes cases tor data entry. 

• Learns to review criininal justice case files and clieeic the accuracy of / Q-SO departure 
cases each day: (1) assesses (according to the latest coding protocols) file departure (or 
variance) status. (2) determines if the sentence is above or below the range and noting Are 
reasons why sentence is outside the range, (3) verifies final guideline offense level, 
criminal history categoiy and range, noting the differences betweei; the Pre-sentence 
Report and the statement of reasons, (4) verifies the statutory range, and the type of 
statement of reasons. 

• Learns to review 50-60 cases each day that need edits, tlroroughly resolves edits and 
accurately identifies edit cases that cannot be resolved. 

• Learns about the federal sentencing guideline application, the criminal justice system, and 
federal criminal statutes. 

• Learns to write and execute simple SAS program code and works with large data jiles. 

• Assists in the de,sign and development of spreadsheets using Hxcel or QuattroPro, 
inserting basic foniiulas. 

• Assists in tlie preparation of datafile documentalioil, statistical tables, and graphic 
displays and presentations. 
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e Assists research staff in evaluating research problems and applying or adapting available 
research methods to solve research problema. 

• Performs support or administrative tasks as assigned and directed. 

FACTOR 1, JOB REQUIREMENTS: 

Basic knowledge of Commission policies, the federal sentencing guidelines, and the federal 
criminal justice system. Demonstrat.ed experience in a research environment, or otlier research 
related field. Experience or knowledge of the methods used to analyze empirical data. 
DemonsU-ated experience with quantitative or qualitative metiiodological re.search techniques and 
sodal science staiislical procedures, Experience using SAS, SPSS, or other statistical 
programming software to analyze quantitative data. Ability to handle multiple assigimients, 
focus on details and produce precise work products in a timely manner to ensure deadlines are 
met. Knowledge and experience using a wide array of coniputcr software packages, such as 
Oracle, WordPerfect, Word, Excel, PowerPoint, Excel, QuattroPro, and DBMS Copy to assist in 
ers^aliiatliig or implementing research techniques and presenting research findings. 

Excellejit verbal coimmmication skills and the ability to communicate eftectively in writing. 
Ability to successfully interact v/itli employees at all levels and work effectively as a member of 
a team. Excellent interpersonal skills are critical to the success of the research team. The ability 
to ask questions, communicate problans and respond positively to constructive criticism are 
essential qualities of areseai'ch associate. * 

FACTOR 2, SCOPE AND EFFECT OF WORK: 

The purpose of tlie work is to provide assistance to policymakers, e.g., the Commission and the 
Congress, wdth emphical data describing criminal offenses in the federal system and the 
appropriate sentences for those offenses. This work assists the Commission in developing and 
refuung the federal sentencing policies and guidelines. 


FACTOR 3, COMPLEXITY: 

The incumbent must be able to perform quantitative and qusditative analysis of federal sentencing 
data and related data, and assist in the review of existing data to determine applicability to the 
development and refinement of the federal sentenomg guidelines. Development of data 
collection instruments that satisfies the needs of special research projects adds to the complexity. 
While established social science research methods and techniques are generally applicaole, the 
research assislaiit, m consultatiori with senior research stall, may occasionally have to adapt 
established methods and techniques to execute assignments which adds to the complexity. The 
inenrabent must re.spoiid to assignments in a timely manner and display accurate results. 

FACTOR 4, WORK PARAMETERS : 

The incumbent works under tlie general siipcivision of a research associate or senior research 
a.ssnciate who provides supervision, assigns work, defines general parameters, and establishes 
timetables for tire completion of assigned work. \\Tiile instructions for executing assignments 
arc provided, the incumbent must exercise own initiative and judgement in selecting appropriate 
methods of analysis. Occasionally, the incumbent will receive direction from the director of ORD 
and the .staff director. Projects are reviewed by senior research staff. 
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FACTOR 5, PERSONAL INTERACTIONS; 

Coatacts are with staff in the Office of Research and Data and Commission employees, as well as 
organizations or individnals tinder contract to perform research or policy projects for the U.S. 
Sentencing Commission. Other external contacts are with persons fi'om other government 
agencies and organizations with an interest in guideline development and appheatioa. Contacts 
are for the purpose of gatliering and interpreting data, and answering requests as directed by 
senior research staff. 

FACTOR 6, ENVIRONMENTAL DEMANDS; 

The work is performed in an office setting. Some littiug of heavy boxes that contain case files is 
required. 
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Robert Dumville 


Objective 

To work in and with the criminal justice system and build on my current research experience. 

Experience — ... - — 

2010-Current United States Sentencing Commission Washington, DC 

Research Intern (Coding) 

■ Code PV/Revocations. 

• Fraud Project (Coding oflence infomiation from PSRs). 


2007-2010 Human Emotions Research Lab Fairfax, VA 

Undergraduate Research Assistant 

■ Assist gi'adiiaie students and professors with research. 

• Transcription, data entry, data cleaning, and data analysis, as well as participant tracking. 

■ Conducting independent research in conjunction with tl;e Psycholog>' Honors program. 


2008-2009 Ben & Jerry’s Scoopalicious Fairfax, VA 

(Wintcr/Spring) 

Shift Manager 

■ bitei'act with and serve customers. 

■ Oversee sccopcrs and other employees. 


2006-2009 (Summers) Ben & Jerry’s Beachfront Virginia Beach, VA 

Shift Manager/Assistant Manager 

■ Interact with and aerv'e customers. 

■ Oversee scoopers and other employees. 

■ Overall store management, ordering and stocking, cash management. 

Education — : 


2006-2010 George Mason University 

BA in Psychology; Minor in Sociology (Focus on Criminology) 

■ Honors in General Education 

■ Honors in Psychology 

“ Honor’s Thesis: Cnminogcnic Cognitions in Jail and College Samples 

References 


References are available on request. 
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Date of Hire: 

02/07/2011 

Name: 

Elizabetb Jones 

Title: 

Research Associate 

Grade/Step: 

09/01 

Salary Range: 

S42,209 - S97,333 

Salary: 

S51»630 

Comments: 

Filled vacancy created on 12/17/2010 
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Research Associate 
GS-09 


INTRODUCTION 

TMs position is located in the Office of Reseaich and Data (OltD). The incumbent assists the 

research staff in the preparation and analysis of qiiaJitative and quantitative data for momtonng 

the application of the federal sentencing guidelines and for other related Commission or criminal 

justice reseai-ch. Tlie incumbent reports to senior research staff and the director of ORD, 

REPRESENTATIVE DUTIES 

ft Contributes to Commission presentations and reports by analyzing qualitative and 
quantitative data under supervision of senior research stall. 

ft Assists with hihliographic work. 

ft Participates in data collection, projects, or special requests under supervision of senior 
research staff. 

• Reviews eriminal justice case files and accurately codes cases for data entry iu special 
coding projects under supervision of senior research staff. 

• Participates as a member of Commission policy teams under supeivision of senior 
researdi staff. Attends policy team meetings, assists with designing coding mstrumeuts 
and instructions, accurately codes cases for data entry, performs qualiiy control 
procedures on the work of other team manbers, writes SAS programs for data analysis of 
dala produced by the team, merges team datafiles witli existing Commission datafiles. 

• Reviews criminal justice case files and checks the accuracyof 70-80 departure cases each 
day; (1) assesses (according to the latest coding protocols) the departure (or variance) 
status, (2) determines if the sentence is above or below the range and noting the reasons 
why sentence is outside the range, (3) verifies final gtiidelinc offense level, crirainal 
history category md range, noting the differences between tlic Pre-sentonce Report and 
the statement of reasons, (4) verifies the staPjtoiy' range, and tire type of statement of 
rcjasons. 

ft Reviews 50-60 cases each day tliat need edits, thoroughly resolves edits and acmirately 
identifies edit cases that caiiiiot be resolved, 

• Demonstrales good biowledge of federal sentencing guideline application, the crimioal 
justice system, and federal criminal statutes. 

ft Writes and executes SAS program cade and works with large data files. Merges dataliles 
in SAS. Uses DBMSCopy to change datafiles from one fonnat to another. Becomes 
femiltar with other Commission data such as tire corporate datafile, re-sentencing datafile, 
appeals datafile, etc. 
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« Assists ill the design and development of spreadsheets using Excel or QuattroPro, 

inserting basic formulas and creahug accurate footnotes. 

• Assists in the preparation of datafile doenraentation, stati.stical tables, and graphic 
displays and presentations. 

• Assists Te.searoh staff in evaluating research problems and applying or adapting available 
research methods to solve research problems. 

• Peiforms support or administrative tasks as assigned and directed. 

FACTOR 1, JOB REQUIREMEINTS: 

Basic knowledge of Commission policies, the federal senteiicmg guidelhies, and the federal 
criminal justice system. Demonstrated experience in a research cnviromlieut, or other research 
related field. Experience or knowledge of tire melliods used to analyze empirical data. 
Demonstrated experience with quantitative or qualitative methodological research techniques and 
social science statistical procedures. Experience using SAS, SPSS, or oflier statistical 
prog'aimniiig software to analyze quantitative data. Ability to handle multiple assignments, 
focus on details and produce precise work products in a timely maimer to ensure deadlines are 
met. Knowledge and experience using a wide array of computer software packages, such as 
Oracle, ■WordPerfect, Word, Excel, PowerPoinl, Excel. QuattroPro, and DBMS Copy to assist in 
evaluating or implernenting research techniques and presenting research findings. 

Excellent verbal communication skills and tire ability to communicate effectively in writing. 
Ability to successfully interact wdth employees at all levels and work effectively as a member of 
a team. Excellent interpersonal skills are critical to the success of the research team. The ability 
to ask qnestions, communicate problems arid respond positively to constructive criticism ai'e 
essential qualities of a research associate. 

FACTOR 2 , SCOPE AND EFFECT OF WORK; 

The purpose of the work is Ui provide assistance to policy makers, c.g., tire Commission and the 
Congress, with empirical data describhig criminal offenses in the federal system and the 
appropiiate sentences for those offenses. Thi.s work assists the Commission in developing and 
refining the federal sentencing policies and guidelines. 

FACTOR 3, COMPLEXITY: 

The incumbent must be able to perform quantitative and qualitative analysis of federal sentencing 
data and related data, and assist in the review of existing data to determine applicability to the 
development and refinement of the federal sentencing guidelines. Development of data 
collection instruments that satisfies the needs of special research projects adds to the complexity. 
While established social science research methods and teclmiqucs are generally applicable, the 
research assistant, in consultation witli seidor research staff, may occasionally have to adapt 
established methods and techniques to execute assignmenls which adds to the complexity. The 
incumbent must respond to assignments m a timely maimer and display accurate results. 

FACTOR 4, WORK PARAMETERS : 

The incumhent works under the general supervision of a research associate or semor research 
a.ssociatc who provides supervision, assigns work, defines general parameters, and establishes 
timetables for the completion of assigned work. While mstmetions for executing assignments 
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are provided, lie incuimbeiit must exercise own initiative and judgement in selecting appropnate 
methods of analysis. Occasionally, the incumbent will receive direction fiom the director of OR 
and the staff director. Projects are reviewed by senior research staff. 

FACTOR 5, PERSONAL INTERACTIONS: 

Contacts ai-e with staff in the Office of Research and Data and Cotmilission employees as well as 
orgsmizations or mdividuals under contract to perform research or policy projects for the D.S. 
Sentencing Commission. Other external contacts arc with persons ftom otlier pvemment 
agencies and organizations with an interest in guideline development and application. Contacts 
are for the purpose of gathering and interpreting data, and answering requests as directed by 
senior research staff. 

FACTOR 6, ENVIRONIVIENTAL DEMANDS: 

The work is performed m an office setting. Some lifting of heavy boxes that contain case files is 
required. 
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ELIZABETH M. JONES 




Job Title: Rcsecch Associate in for the U.S. Senteucing Coimiiissioo of the Judicial Branch 
Vacancy Anuounctiment Number: #11-11 


Experience 

February 2011 Present United States Sentencing Comuiiasion Washington, IJ.C. 

OiTice orResearch find Data 


Research Associate, February 201 1 — Present 


• Analytical Pro c essing , , n ^ j .w 

Gained experience in coding Federal cases in Oracle arid was able to understand the 
coding process irooi both a Data and Research perspective. Coding ^pen^ce will 
enable higher quality while perforniina dqiarWre and variance edits. Type 1 edits, an 
Type IT edits. 


• Crac k Recidivism Policy Te am * t j j 

Supa-rised by Kim Hunt and quality conliolled by Andrew Peterson. .Analyzed and 
coded RAP sheets of crack otieiidera rcsentenced per 2007 Amendment and ±osc who 
met eligibility but were released prior to the effective date tn detenumc recidivism rates. 
Gained experience in working on a policy team and learning a new coding system within 




• Denarture and Variance C'heckg 

Continuing to train and gain experience and confidence in departure and vanmice checks. 
Cuneiillyiieing quality controlled by Jemiifer Hathaway and under, standmg Edita, 
cnr.r.ificallvEdits 113 and 666. 


Aumisl 2008 - February 201 1 Juiy Seiwiccs Incorporated Alexandr.a. \ / 

of the National Capital Ai ea 

Research Associate, August 2008 -Ibresent 
- Intern, May 2008 — August 2008 

Assisted in a wide aixay of jury consuUiug practice areas, including. 

■ V enae and Ca se Regard’. 

Researched jurisdiction demographics and jury selection proceduies by analyzing U.b. 
Census data, locating jurisdiction juy plans, and personally obsewmgjuiy selestion. 
Used past laws and ca.ses for important issues related to each individual case, 

• gtaiiat icnl Analy sis &. R^emclj 

DaltrS*-; into Mle.osoil bxr.il niidtor SPSS. Creating databases ano using SPSS 
(Intahaso in aniily/i'. inmi quesltomiaiie responses and venue research. Using output 
statistical data and charts and mcludmg them iulo legal documents. 


• Legal Focus Groups and Mock I'rials 

Assisted in execution of legal focus gi'oups and mock trials by securing locations and 
recruiters, supervising paiticipaat recruitment, drafting assessment qucstioimfiires, 
moderating deliberation groups, entering assessment questionnaire data into Access ^ 
databases, generating frequency and open-ended response outputs, and drafting portions 
of final report for clients. 


• Voir Dire and Juiv Selection 

Assisted in voir dire and jury selection, by drafting supplemental juror questionnaires, 
aimlyzing completed questioimaires aiid coding jmoi- responses on a summary alieet, ^ 
drafting follow-up voir dire questions based on quostionnaire responses, and conducting 
backgroiaid research of jumrs for federal, district, and state courts. 


Rducafion 


2006-2008 Marymoimt University Arlington, VA 

e M.A. iti Forensic Psychology in May '08 

• GP.A.3.41 

• Program requirement included; Statistical E.csearch and Evaluation 

2002-2006 McDaniel College Westminster, MD 

• B.A. in Psychology with minors in German and Sports Coaching 

• G.P.A. 3.17 

• Dean’s List: Spring '05, FalFOf, Spring '06 


Other Qualifications Experience in: 

* Oracle Case Processing 

Intermediate to Advance Abilities in: 

• Microsoft Word, PowerPoint, and Access 

• Corel WordPeifect 
■ Microsoft; Excel 

* SPSS (data entry, descriprive statistics, coneUiioiis, arjsstabs, 

regressions, data-colIapsLng''combiniiig, etc.) 
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Date of Hire: 

OS/17/2011 

Name: 

Olga Sklyar 

Title: 

Senior Financial Specialist 

Grade/Stept 

13/03 

Salary Range: 

$89,033-$136,771 

Salary: 

$94,969 

Comments: 

Filled vacancy created on 01/14/2011 
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SENIOR FINANCIAL SPECIALIST 
GS-13/I4 


INTRODUCTION 

This position is located in tlie Office of Administration, in the Office of Finance. The incumbent 
reports to the Director of Administration and is responsible for coordinating and performing 
financial activities that support the financial operations of the Commission. The incumbent 
assists in directing the rnanagement of and obligating, monitoring, and accounting tlie 
Commission’s financial resources and supervising the work of the financial spccialisL This 
includes coordinating and/or performing a variety of financial activities. The Senior Financial 
Specialist is responsible for ensuring file accuracy of the work and ensuring that the 
Commission’s Office of Finance is in compliance with the appropriate poUclcs and procedure, by 
consulting best practices and deteimining the appropriate policies and procedures foat apply to the 
Commission. These sources include the General Services Administration; the Office of the 
Comptroller General (ie , Comp. Gen. Decisions); the Judiciary’s Guide to Policies and 
Procedures; Chapter 13, Finance and Budget; Chapter 19, Travel and Relocation; and other 
resources regularly con.sulted by finance when conducting research and completing assigirments. 

DUTIES AND RESPONSIBILITIES 

• Executes and monitors the agency’s budget using an automated financial management and 
accounting sj^c.m along with various spreadsheets. 

4 in conjunction with the Director of Administration, assists in the development of file 

annual spending plan and is responsible for budget execution. This includes monitoring 
and aualyving spending patterns; recommending adjustments in funds allocated and/or 
identifying the need for supplemental appropriations; provides .stams reports and special 
reports for use by management to review the funding situation and actual performance 
against the spending plan. 

4 Develops spending plans and financial reports. 

4 Develops strategies and implements long-term spending plan and goals for the 

Commission’s Office of Finance by analyzing spending trends to predict future expenses 
that summarize and forecast fire Commission’s financial position 

4 Conducts research and analysis related to financial matters, travel regnlation.s, 
appropriations law, and pTocurenient. 

• Develops, implements, and revises financial and other administi'ative procedures and 
policies that may be used by all Commission staff and are designed to ensure efficient and 
effective administrative support to the Commission’s programs. Conducts analyses of 
financial management fimetions on an ongoing basis and recommends improvements to 
the processes. 

• Assists the Director of Administration in formulating and presenting the agency’s budget 
and budget materials (i.e., tables, narratives, briefing materials). 
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• Provides financial ovei'siglit, tcclmical advice, assistance, leadership, and support to 
employees at all levels. 

• Scarves as the Commission’s conlracthig officer, develops solicitations for requests forbids 
or requests for proposals. Assesses requests for contract services, analyzes and compares 
bids, negotiates conlracls, and administers and monitors contract management activities. 

• Represents the Commission by paiticipating in meetings with, providing infoimation to, 
and obtaining information from tiie Administrative Office of the United States Courts 
(AO). Information provided is of a program or financial natui'c and reflects Commission 
policies, goals, and priorities. 

• Hffectively controls, obligates, and accounts for all appropriated funds. 

• Monitors financial trends, current, and fiscal year budgetai'y doenments (JNET, 
House/Senate, Judicial Conference, etc.) and iiifoniiation. Prothdes weekly briefings to 
the director of administration about issues that may impact the Commission 

• Acts as liaison with the AO’s budget, <iisburseriieij.t, accounting, and travel offices, 

• Ensures information on the Commission's SCNN Policy Page with respect to finance is 
cuiTeiit and available for staff. 

• Supervises the work of the Financial Specialist 

• Performs other duties as assigned. 

Factor 1, JOB REQ UIREMENTS 

Experience performing financial management of an accounting operation to include allocating 
resources and auditing financial activities. Expenence in all areas of foe accounting and budgeting 
process. Knowledge of appropriations la.w and federal travel regulations. Ability to conduct 
independent, thorough, research; analyze findings: interpret policies, rules, and regulations; and 
summarize iiifonnation so that it may he conveyed verbally and in waiting to a variety' of 
audiences. Must be technically proficient and have advanced experience working in MS Excel 
spreadsheets and good word processing skills using MS Word. Comprehensive knowdedge of 
federal procurement regulations, procedures, and practices. The ability to work with staff at all 
levels. 


Factor 2, SCOPE AND EFFECT OF WORK 

The purpose of the incumbent’s work is to provide kno wledge about financial matters that is 
sufficient and meets best practices and the regulation? that apply to the Commission in all areas of 
finance. The position i.s instrumental in determining and assisting with obtaining sufficient funds 
to cairy out the Commission’s programs and policies and to accomplish its goals and objectives. 

It is key to ensuring fiscal integrity, control of funds, and compliance with legal and ethical 
requirsmeuts. The job has tlic potential to make Hignificant contributionK to the effectiveness of 
the agency, the efficiency of its staff, and the appropriate use of government resources. 
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Factor 3, COMPI-EXITY . ■ i 

The work involves estimating appropriate resource levels, sometimes given minimal program 
information; assisting with acquiring adequate funds to meet the Commission’s objectives and 
mandates; developing and maintaimog financial controls for the commitment, obligation, and 
disbursement of funds; providing sound financial management advice to agency officials, 
especiallv since guidelines leave much to agency discretion. 

The work requires the application of plarnimg-programming-budgeting methods smd tKhniques, 
analysis of the cost effectiveness of various alleniativcs, and assessments ol whether them is 
proper balance between program requirements and resource allocations, m order to recoinmeod 
reallocation, dc-ohligation, ot reprogramming to correct imbalances and m order to plan tor 
appropriate timing of budget, procurement, and other financial actions. 


Factor 4, WORK PARAMETERS 

The incumbent is expected to work irulcpendcnlly with little supervision necessary, however, 
work is reviewed by and under the general supervision of the Director of Admmistiahoii who 
provides ovomll policy and plamiing guidance. Work is assigned in tire form of broad objeetives. 
Duties are performed independently; consultation with the supervisor occurs when controversial, 
unprecedented, sensitive, or fai'-rcaohing problems ai'e encormtered or when dollar amounts 
exceed formal delegations of autliority. 


Factors, PERSONAL INTERACTIONS 

Iiifomial and formal co.ntaels are with Commissioners, managers, staff, otlicr agency « 
representatives, and contractors. These contacts are for the purpo.se of exchanguig financial and 
procurement informatiou to tiirflier benefit the Commission. Tlie incumbent mteraots wifli stati, 
managers, tire public, and financial specialists from other agencies, m paificular at the AO. 

Factor 6, ENATRONMENT.AL DEMANDS 

Work is performed in an office setting. Tlie work requires no unusual physical demands. 
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OLGA SKLYAR, MBA 

Senior Program Manager/ Financial Analyst 

7+ years of program analysis experience with demonstrated record of excellence, 
accuracy and acoomolishment in driving efficiency and productivity 


SECURITY CLEARANCES 

U.S, Citizen, Public Trust-DHS (Department of Homeland Security), Clearable 

PROFILE 

. Expsrtise in progmm managementfederal ccniracts.flovernment acquisition/ 

. Financial analysis, reporting and budgeting, account reconciiiiations, spending and funds tracking 
. Metrics development and technology performance analysis, process improvement 
. Extensive experience in Microsoft Excel, reporting, business analysis, arid ^ 

. Full cycle federal contract management (from Requisitions to Invoicing, Budge,, ODCs, requesting 
analysing funding requirements, variance analysis ) 

• Excellent with tinancial data, data auuuraoy, financial modollmg. spreadsheets. 


EXPERTISE 

Business Analysis/Reporting/Metrics 
Budget/Government Accounting 
Accounting/Finance/Pridiig 
Business Intelligence/DatabasesyReports 

SUMMARY OF POSITIONS HELD 

Management Program Analyst 
Program Budget Analyst 
Pricing/Acquisltion Analyst 

CAREER 


Federal Contracts 
Acquisition/ Procurement 
Program Management Support 
Financial Management 


Dashboard Reporting Analyst 
Strategy/ Pricing Analyst 
Acquisition Specialist 


2010-Prescnt 


DEPARTMENT OF HOMELAND SECURITY (WASHINGTON DC) ^ nffi^nr inr-IOl 

S S tmrmigratioc and Customs Enforcements (ICE), Office of the Chief Information Officer (OCIO), 
Engineering Division 

MANAGEMENT PROGRAM ANALYST/ BUDGET ANALYST 

Lquisitions at ICE, perform financial analysis and budge: support for tlie FSS Bridge project 

^™r''Tup"port p^(uiom" nts of multi-million dcllar federal contracts for 

Offfee of the Chief Information Officer (OC.O). to include the full range of tactical communication 

requirements, i.e., maintenance and operations, hardware, software, and services. 

. Develop acquisition strategies for the proourement of mulll-millirxl del lar .edera^^^^^ 

Immiaratlon and Customs (ICE) Office of the Chiel Information QNlcei (OGIQ), Tact, cal 

Com nutfeafcn (TACCOM) Program, to include the full range of tactical eommun.cation requirements^ 
Pe mainten 'ce and operation" hardware, software, and services. PteVide a oomprehonshfe range of 
acquisition activities for procurements of muili-mfllion dollar tacticai connwnioalion praject, and 
concurrently managing multiple projects with tight deadlines. 

”"T“provide''fcomprenens,ve range of financial solutions for procurements cf multi-million federal contract 
project and concurrently managing tight deadlines. 
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. Create G-614sn'rainingrabligations oocuments and performing financial analyses for the -ederal 
contract 

- Take charge of administering and accounting for obligations 
■ Prepare financial analyses, reconcile accounts and monitor spending, track funds 
• Reconcile and analyze vendor invoices, invoice payments, burn rate 


Budget Analysis/ Program Management 

< Created financial models using Microsoft Exed for budget formulation; ^ 

Create the formulations and submit funding requirements for ESS Bridge muiti-miiiion doiiar coriiraci 

_ . • _ I c> the r.iietnrr.i FnfnmRnnHnt 


jrmuiailUl lii ranu auuiini. lui lull ly 

Support ESS Bridge Project (Engineering Support Services Bridge) for the Custorris Enforcement 
rir^n rR.rr.nnnnrisIf'.Fr ■ • — 


engineering services. 

■ Administer ESS Bridge funds from allotment through final payment; ^ 

■ Support all of ESS Bridge financials, communicating with ICE Office of Acquisitions (OAQ) for contract 
award the ICE finance center for payment processing and utilizing FFMS 

• Prepare budget requirements and establish project requirement priorities and coordinate funds and 
resources for ESS Bridge project; when budget Is aligned and developed, generate a supporting 
requisition in FFMS. 

• Created and implemented a funds tracking spreadsheet for the contract management ^ 

• Manage Invoices, Requisitions, Awards for the contract, track funds (Extensive Excel Spreadsheet) 

• Maintain and map funds to be used for different CLINs of tne contract 

• Analyze and forecast funding requests 

• Forecast project's burn rate based on prior years’ data 

• Maintain ODC spreadsheet, record all payments and track outstanding balances 

• Reconcile project outstanding balances with FFMS reports; perform variance analysis 


KEY ACHIEVMENTS . , . nnn 

• Manage multi-million federal contract (process Requisitions, Awards, Invoices, ODCs EWWs) 

• Maintain extensive Excel spreadsheet and control of all financial records relevant to ESS Bridge. 

• Support Budget Analysis, create financial models using Microsoft Exce: to be used for Burn Rate 
Analysis and Budget formulations, funding requests 

• Create G-514 Requisition documents and develop financial analysis for the contract 


FANNIE MAE, (Washington, DC) 

MANAGEMENT PROGRAM ANALYST/ BUSINESS ANALYST ,4 

Developed memes. pricing structures, created and managed three Executive Dashboard Reports for Automated 
Solutions and Technology Division at Fannie Mae. Led the team of six to create and manage the monthly 
dashboard reports. 

Budgel/Expense Reporting 

. Managed month end Budget and Expense Report for Automated Underwriting solutions cost centers E- 
Business division at Fannie Mae. 1141 

• Provided Senior Management with end-of month budget summary and performance analysis of actual 
vs. plan; managed quarterly reports 

• Managed discrepancy and variance analysis, reported the results and posted monthly summary, 
providing summary of findings to the Fannie Mae E-Dusiness Executive Team.. 

. Built various profit analysis models that provided Fannie Mae with optimal pricing strategy. E. tabl shed 
customer needs, selected appropriate business criteria, and developed pertinent metrics to extract, 
analyze and present relevant date to the E-Business Leadership Team at Fannie Mae. 

. Analyzed lenders performance (M&A, volume analysis, marginal revenue analysis, technology revenue 
and average fee calculations) and provided internal trend analysis to determine the host potential 

pricing Structure. 1- u ■ 

. Evaiuated the current oricirig strategy for technology solutions and projects at Fannie Mae. E-business 
division and proposed optimal pricing strategies for current and new initiatives. 

. Participated in Chicago Pricing Conference, 2004, 
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Revenue Forecasting/Dashboard reporting c , ->4. 

• Managed monthly average fee calculations and forecasting for ABS (Automalcd Business Solutions) at 

E-Business Division at Fannie Mae. 

. Performed monthly actual vs. plan revenue reconciliation, variance analysis and revenue repor ng 

. Developed 5-year strategic revenue forecasting model for ABS (Automated Business Soutions) a E- 

BusineL Division at Fannie Mae. The model v;a.s acknowledged to be providing the most accurate 

results in the technology division. ro«,,lrs to 

. Evaluated and projected various scenarios using the revenue forecasting model. Presented results to 

the E-Business Executive Team and Economic Office Team at Fannie Mae, 

. Created Dashboard reports summarizing E-Business Automated Technology performance data, and 

provided monthly reports to the Executive Team at Fannie Mae. u i 

. Provided Executive Team with the monthly findings, market analysis and economic and technology 
performance insights 


. Developed unique 5 Year Technology Fee Revenue Forecast Model for e-busiress division. Voted best 
model for producing the most accurate revenue plan results in c business division 

• Built profit analysis models that provided Fannie Mae with optimal pricing strategy 

. Participated in Chicago Pricing Conference, 2004 ,, , = 

. Conducted business analysis, trend analysis, market and economic updates for Executive Team at ABS 

• Dev^oped and managed scorecard metrics for the ABS Management Scorocard, monitored project 
performance and program requirements 


AMERICAN COUNCIL OF EDUCATION, WASHINGTON DC 
RESEARCH ANALYST 


AMERICAN SOCIETY OF LANDSCAPE ARCHITECTS, WASHINGTON DC 
CORPORATE ACCOUNTANT/ACCOUNT RECEIVABLE MANAGER (WWW.ASLA.ORG) 


2003-2004 


2000-2002 


EDUCATION 

University of Maryland at College Park, (Honors) 

MBA Finance and Program Management) 


Bachelor of Science 
Bachelor of Arts 


Park . (Honors) 

Business Administration/Finance 
Economics 


2004 

1997 


PROFESSIONAL TRAINING 

(DHS) Department of Homeland Security, Washington DC w.nMo/oatns 

^ ' DHSBasicRecordsManagement(l0/18/201Q) 


(DAU) Defence Acquisition University 


Fundamentals of Systems Acquisition Management (10/18/2010) 
Fundamentals cf Earned Value Management (10/28/2010) 


. FFMS Excel. Budget, Federal Contracts (Requisitions/Awards/MODs/Invoices/ODCs/Funding 
Requirements), Accounting, Finance, Business Objects (Certified), Excel Pivot Tables 

• Reconciliiations, Record Keeping, Analysis 

• Microsoft Office, PDF Adobe, Financial Inquiry System 

. Reporling, Data Analysis, Business Intelligence, Financial Modelling, Spreadsheets 
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Date of Hire: 

05/30/2011 

Name: 

Simon Martin 

Title: 

Deputy Director-Administration 

Grade/Step: 

15/07 

Salary Range: 

$123, 75S - $155,500 

Salary: 

$148,510 

Comments: 

Filled vacancy created on 10/29/2007 
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Deputy Director of Administration 
GS-15 


INTRODUCTION 

This position is located m the Office of Administration (ADM). The deputy director of 
administration assists the director of administration in the management of the admimstratiye 
work of file Commission, This includes oversiglit of file Commission’s budget and projects^ 
associated with the fields of human resources, infoimatiori teclmology, database administration, 
the library, and office services. The incumbent also acts for the director of administration in his 
or her absence. 

REPRESENTATIVE DUTIES , . , , , 

• financial Liaison : Serves as the financial liaison with Congressional and Administrative 
Office of the U.S. Courts (AO) personnel on Commission budget matters. Advocates for 
budget requests on behalf of the Comniission. 

• Riid ue.f Prenaration : Analyizcs Commission resources, goals, inis.sion, needs, and eiitemal 

predictors to prepare an tuitiai draft of the Commission’s budget. Works with the staff 

director and legislative affairs director to refine budget proposal. Prepares budget analysis 
and drafts justification documents with the staff director. 

• Riifliiet HxBCTition : Manages all procurraneiit, accounting, travel, and coiltracling activities 
of the Commission. Supervi.se3 the staff of file Commission’s Office of Finance (FIN). 
Resolves the most complex and sensitive finance issues, keeping in mind legal and ethical 
implications. Defines the critical focus of the finance unit, including taking the lead on 
the development of ivork plans, to meet the Commission’s goals. 

a RiidoRt Monitoring : Prepares and presents lire initial draft of the Cormllission’s annual 

spending plan lo llie staff director and/or chair. Analyzes spending patterns using vanous 
financial and persormel/payroll reports and takes the lead ill short-range and long-range 
budget planning. Prepares budget projections to meet Commission goals. Prepares 
regular status of fiiiids reports and special repoifs as requested. 

e Strategic Planning : hr conjunction with the director of administration, annually develops 
and refines the work plan process for ADM, Implements the work plan process to 
enhance the performance of aU staff in ADM, Assesses the progress of ongoing work 
projects. 

« Prnier.t Managemen t: Works with the director of administration and other administrative 
managers to develop time lines and project plan.s in the fields of human resomrees, 
inforniation tecluiolagy, database administration, the library, and office services. Assists 
the director of adininisfi-alion in daily activities that include reciuitiiig staff, reacting to 
sensitive personnel issues, responding lo requests from the staff director and 
commissioners, and logistical planning. 

• Acts for the director of administration in his or her fibsencc. 

• Servxs as a Coimnission coniracting officer, 
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FACTOR 1, JOB REQUIRi^MENTS: 

ThnrouglifaiowMEc of the Commission’s operations, fimctions, policies andpro^ams, 
as Judicial Conference policies and procedures regarding ^encc 

knowledge of procurement, acco unting, ti-avcl, and contracting laws and regalatlons^Expmencc 
^advocating with Congressional staff and wiUi other federal agencies. Ability to effectively 

complicate hndgeliiiforniation to W^llevelstaffbothor^^^^^^ 

Demonstrated ability to display tact and discretion 

infoTmation Ability to supei'vise and intcracL successfully with staff and otheis at alL icvc . 

"“xptTcfwithVe fedeml budget process 

resolve the nwst complex Enandalissues. Excellent organizational, piiontixing, and ^ 

interpersonal skills SldU in planning and coordinaling multiple diverse administrative projects 
andmsatring tire accuracy and timeliness of work projects in the fields of human resources, 
information technology, database administration, the library, and office services. 

FACTOR 2 SCOPE AND EFFECT OF WORK: „ „ . c . u 

The research and recommendationa made by the incumbent substantia y a ® 

healtli of the Comnnssion. The budget work of Uie meumbent impacts Qie entire staff of *e 
Commission, the budget and accounting staff of the AO, 

the deputy director enables the director of admirastration to concentrate on the overall 
nitmagement of adiiiinistrativc projects. 

The^JoTcovti?dut™M^ finance, and contracts. The incumbent must keep abreast of 
legal changes in all three arenas. Managing multiple diverse mission-cnticd adinunstrative^ 
pr^ects adds to the complexity. The inemnbentmu-st use good judgment when 
visions on critical budget-related matters when all information may iiot be p.esenti Prepm g 
financial reports and budget recommendations require attention to detail and foresight, I he 

fnc™h~t Ltcisejudgementwhen setting priorities, sel* 

work and handling higldy sensitive anthor political situations. Establishing and maintammg_ 

:ostea?d“SveiL^^ 

the Hill requires tact and conhdentialiiy. Creativity is needed when devising w ork plans 
ADM’s goals. 

FACTOR 4 WORIC PARAMETERS; , 

In bndgot-related matters, there are no resources for guidance and assistance. ^ this 
incumtent works independently and has wide latitude to research, plan, and cany out thv 'vo.k o 
the finance unit. Reports and recommendations generated by the incumbent are reviewed by 
eomm'sioners staldircctor, and the dhcelor of administration. General gindance is given to 
insure the .success of tire budget process. The incumbent collabtirates with the director o 
to set overall obieclives and to plan the work of the office. 


FAtTOR 5 PERSONAI. INTERACTIONS: _ 

P^mal contacts include members of Congress and their stalf, and budget and accounting s.ait 
Lm the AO and other federal agencies. Tlte purpose of those contacts is the advocacy of *e 

Crmlsion’sbudget request and tire sharing ofinforruatioinlnterna,^^^^^^^^ 

commissioners staf ■director, office directors, senior staff and support staff. The purpose 
these contacts ii to plan and coordinate the work of the office and to ensure that projects are 
r.nmnlcted tiniclv and accurately. 


FACTOR 6, environmental DEMANDS: 

'Work is performed in an office setting. 
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I Simon Martin 


Citlz^niship; United States 

Strengths 

Managing to the Mg picture; leading and empowering teams; training and 
mentoring staff; cotiecting, analyzing, and synthesizing data; applying 
organizational savvy; being prompt and reliable; fostering superb communication 
skills; maintaining high integrity; establishing and maintaining working 
relationships across many organizational levels. 

software competencies; Windows Office Suite (EKcel, Word. PowerPoint, Project, 
and Access) Visia, Adobe Acrobat Professional, Lotus Notes, FAS4T [3 financial 
accounting system), various court-related proprietary software systems. 


Experience 


2009^piesent Administrative Office of the US Courts, mshington DC 


As Chief Court Operations Sectifm, Budget Division, my team of eight analysts 
provides operational support and service on budgetary matters to neatly 400 court 
units throughout the .United -States, in addition to providing seo/ice and -assistance 
to the courts in managing those-funds. My section coordinates the calculation and 
issuance of the annual allotments (approximately $2,2 billion) to all appellate, 
district, and bankruptcy court units, as well as all probation and pretrial services 
units. 

I have dallv interaction with senior staff within the Office of Finance and Budget, as 
well as frequent interaction with AO senior staff. I manage numerous budget and 
systems projects simultaneously.. 1 manage and produce recurring and ad hoc 
analyses and reports on budgetary issues for both internal and external custorners, 
and identify and anticipate court unit financial management support needs and 
adapting resources and products to meet those needs. 1 provide analytical and 
management direction to professional and support staff. I staff national 
committees of Judges and Court Unit Executives. 1 direct the planning, analysis, 
and implementation of projects/studies (typically involving multiple functions and 
organizational units) to improve budget methods, policies and procedures, 
finandal analysis and management, and financial systems of the Judic^ry. 
maintain and enhance system applications to ensure the timelyjnd efficient 
distribution of court allotments and other court budget transactions. 

Simon Martin / Page 2 
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2002-2009 


2001-2002 


United States District Court, Western District of Washington 

As Budget and Procurement Administrator; I led all budget activity in the District 
of Western Washington forthe United States District Court Clerk s Oihtce ano^ 
Chambers, Unitecfetates Probation Sffics, and the United States- Pretrial Services 
Office. I worked closed with the three' Court Unit Executive^, developing and 
justifying budget requirements and executing approved budgets for all three court 
units. The three units operate with an annual decERtralized budget of $17M I 
provided a full range of budget services and advice to the court family, including 
developing and monitoring annual spending plans Tor each unit and planning and 
recommending poficies and procedures across the units. 

As the senior Contracting Officer dlid Procurement Liaison Officer, I manapd the 
procurements our staff produced each year and ensured adherence to federa 
purchasing and coMraaing laws. I also managed internal controls and internal 
audit programs for the district and served as the System Assurance Analyst for our 
distrlets's financial aceounting sv,stem. I completely overhauled the internal ^ 
controls and in-house audit processes, resulting in their first ever "finding-free 
external audit. In the time 1 spent in the Western District of Washington, 1 became 
a s-u bject specialist in the areas uf financial management and was frequently sent 
to other districts nationwide to help plan strategically. I was recruited by the 
Federal Judicial Center Co aid oth.er courts with .strategic planning and was a repeat 
instructor on national financial and budget training events. 

Bothell Campus, University of Washington 

As Campus Operations Manager, 1 wasthe.senior administrative representative 
forthe Office of Finance and Administration, focusing on general administration 
and financial management. Reporting directly to the Vice Chanceilorfor 
Administrative Services, I exercised independent judgment, .solved problems, and 
participated in operations-reiated policy formation and implementation. Preparing 
analylical reports and studies documenting financial trends at UW-Bothsli, 1 ^ 
maintained strong working relationships with, and knowledge of, all academic and 
administrative units at UW-Bothell in order to assist with budget trouble-shooting 
I was a resource to administrative staff for accounting and budgetary functions and 
university operating procedures, and reviewed and approved grants, payrolL 
purchasing, and other administrative processes for units. Other duties included 
setting up and closing biennial budgets, implementing merit increases and 
coordinating budget revisions, managing an SS.OOO-transaction (per annum) 
internal accounting database, and preparing budget reports and accounting 
summaries for regular meetings with department directors and senior staff. At the 
time UW-Bothell had approximately 250 full-time equivalent (FTE) faculty and 
staff and a biennial budget of $2SM. I had seven staff (specialists in facilities 
management, grant management, payroll, budgeting, and purchasing) directly 
i reporting to me. 


Simon Martin / Page 5 
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3:937-200t 


1993-1997 


School of Art, University of Washington 


Us AdmiFiirtrator of the School of Art, I served as business manager with decision- 
Tiaking authority for the school in all areas, including budgeting, personnel 
administration, grant and contract administration, dovelopment and public 
relations, space and facility coordination, technological support, and establishment 
and enforcement of departmental policies and procetiuros. On an advisory basts, 
provided the Director of the School of Art vyith financial guidance, background 
information, and managemerit advice regarding personnel, safety issues physical 
systems, and tadlltiBs totaling 140,000 s£(itare'feet. l,w.as the Schooi of Act s 
pfiniary interface with other departments, the College of Arts and Sciences, and 
the UW administration, svhere I provided a global view Of the University and acted 
as ah advocate for the School, pEpmoting development, gro'Mh, and well-beins of 
the students, faculty, staff, and facilities. At the time, the School of Art had 47 
faculty r-TE, 18 staff FTt, 40 hourly staff, §0 teaching assistants, 1,100 
undergraduate majors,, 200 graduate students, and a biennial state budget of 
$6.5M. I had three direct reports (with purchasing and financial responsibilities), 

nofCi-snnal tttt-tinns'v foT all OfthS' Staff. 


School of Nursing, University of Washington 

I was the Administrator of the Departenont of Biobehaviofal Nursing and Health 
Systems. My responsibilities included financial planning and management, budget 
development and administration for all department state and research funds, 
acquisition and implementation of emerging eomputerlechnology, long-range 
planning and policy-making for administrative fu notions, and the Interpretation 
and administration of UW policies and procedures. 1 implemented and .supervised 
the management systems for payTOII, budgets, purchasing, student records 
research data, and personnel health and safety matters. 1 was also responsible for 
hiring, supervising, and training of all department staff, coordinating of faculty, 
staff, and student personnel administration, planning and coordinating 
department space and facility requirements, and building relations between the 
department and other campus offices. At the time, Biobehavigral Nursing had 3U 
faculty FTE, 21 staff FTE, 36 hourly staff, and 150 clinical faculty. I managed a 
biennial state budget of $5.5M and $7M in research funding, i had five financial 
and administrative staff direct reports. 

When I □riginally joined the departmenl, I served as Assistant to the Chair of 
Biobehavioral Nursing and Health Systems. I supervised four department support 
staff and assisted the department chair with day-to-day operations in a high- 
pressure, high-expectation environment. 


My first position at the School of Nursing was Assistant to the Chair of the 
Department of Community Health Care Systems. 


Sirndi': Martir / Pag- 
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Education 

MA, University of York, United Kingdom, 1992 

BA, The Evergreen St^te College, Olympia, Washington, and Lyon, France, 1990 
Graduate, Federal Court Leadership Program, 20Dr/ 

USDA Graduate Sc.hoolj Budget + Finandal Mainagement + Contracting Courses 


Recent Service 


2,0'10-present 

20Q9-ptesent 

lOOS-present 

2008-2009 

2008-P.009 

2008-2009 

2006-201:0 

2004-2009 

2001-2005 

2002 

2000-2002 


Member, Board of Directors, University of York in America (alumni aSsodation.) 
Instructor, Budget Fundamentals Training, Budget Division 
Instructor, Budget Best Practices, US Courts Financial Forum 
AOUSC Administrative Services Methods Analysis Program Interna! Cbirtrols 
Working Group 

Reviewer, AOUS.C Budget Division's update of the Court Operations Manual 
Mentor,, Internal Controls Evaluation (ICE) 

Cpach/Mentor, Federal Court leadership Program 

Guest Speaker/Subject Specialist, Federal Judicial Center, Washington DC 
Board Member, UW School of Art Advisory Board 
Member, UW Student Fiscal Services Advisory Board 
Member, UW Presidents Staff Forum 


Simon Martin / 5 
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Date of Hire: 

06/27/2011 

Name: 

Jameii; Strawley 

Title: 

Assistant General Counsel 

Gradc/Step: 

15/01 

Salaiy Range: 

S105,211- $155,500 

Salary: 

$123,758 

Comments: 

Filled vacancy created on 12/03/2010 
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Assistant General Counsel 
GS-15 

INTRODUCTION , . 

HiiB position is located in the Office of General Cotinsei. The incumbent assists in discharging 
the responsibility of the Office of General Counsel to provide legal advice and counsel to the 
Chair, Coimnissionei-s, and staff of the Senleiicing Commission. The incumbent perfonlis a 
variety of tasks and responsibilities dealing ’vith federal sentencing, in general, and the federal 
sentencing guidelines, in particular. 

REPRESENTATIVE DUTIES 

• Conducts in-depth legal reseai'ch related to sentencing and other issues involving analysis 
of statutes, proposed legislation, case law, and governmental and private reports. Legal 
research topics will include issuc.s relating to the application of sentencing guidelines for 
both individual and organizational defendants, sentencing guidelines issues relating to all 
federal offenses, as well as statutory and constitutional challenges to the sentencing 
guidelines, substantive sentencing and criminal law issues, administrative law and federal 
agency practico, and persoiiiiel, ethical, and administrative matters 

• Prepare legal memoranda and analyiical reports. 

• Prepare of oral and written responses to iiiquines from Commissioners, Commission 
staff, outside attorneys, probation officers, judges, and the public generally. 

• Train practitioners and judges in sentencing and guidelines practice. 

• Prepare memoranda and drafts language of proposed amendments to the fedeiai 
sentencing guidelines. 

• Lead or participate m staff woiidng groups that focus on new legislation, guideline 
amendments, or other .sentencing issues. 

• Participate as a Commission representative in professional conferences. 


• Complete other duties as assigned by the General Counsel. 

FACTOR 1, JOB REQUIREMENTS: 

I., aw degree (J.D.) from a law school accredited by tlie Ain.orican Bar Association is required and 
the inouinbent mu.st he a member of the bar of a state, terriiury, the Distnct of Columbia, the 
Commonwealth of Puerto Rico, or a Federal court of general juiisdiction. Good knowledge of 
federal governmental organizations, inclading the Legislative, Executive, and Judicial Branches 
of the federal government Extensive legal experience which is relevant to the work of the 
Congress, the Commission, and tlie courts. Applied knowledge of legal methodology and 
reasoning. Extensive knowledge of relevant statutes, procedui al and administrative rules and 
regulations, canons of statutory construction, and methods of investigating the legislative historf 
of congressional enactments. Extensive experience and skill in legal research and writing, and^'or 
legislative or regalatoiy drafting or research. Experience as a supeivisor. Superior ability to 
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interact successfully with stall and other persons at all levels. Ability to handle mlllttple 
assignments, prioritize work and successfully meet deadlines. Exceptional oral and wnttcu 
cominunication skills. Good organization and planning skills. 


FACTOR 2, SCOPE AND EFFECT OF WORK: 

The research, recommendations, and advice made by die mcumbcMt substantially aifect the 
development of policy work related to the federal sentencing guidelines and amendments. Ihe 
incimibent’s work affects the decisionmaking process, and the impact may extend far beyond the 
General Counsel’s Office, the commissioners, and ultimately impact the courts and the segment 
of the population to whom the sentencing guidelines ate applied in the federal sentencing process. 


FACTOR 3, COMPLEXITY: , , r. i At. 

The work covers all areas of the law. The incumbent must have knowledge of legal precedents, 
relevant statutes, the federal sentencing guidelines, procedural and admimstrahve rules and 
regulations, skill in conducting leal research and writing. All areas are complex and require 
extensive applied experience in the legal field. The work requires constant eftoil to keep abreast 
of continually evolving changes in legal theories and precedent. 

FACTOR 4, WORK PARAMETERS: 

Senior staff members are available to provide consultation, guidance and assistance, however, the 
incumbert has wide latitude in researching, analyzing issues, cvnting and drafting opinions^ I he 
incumbent may provide guidance and consultation to olher staff of the General Counsel s Office. 


FACTOR 5, PERSONAL INTERACTIONS: 

The incumbent interacts with Commission staff, office directors, the Staff Director and the ^ 
commissioners to provide technical advice and guidance in a inimber of legal meas eomemmg 
tire federal sentencing guidelines. Tire incumbent may also mleractwith members ot the court 
and outside agencies. 


FACTOR 6, ENVIRONMENTAL DEMANDS: 
Work is performed in a professional office setting. 
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James T. Strawley 


Professiona! Background BlankRomc llf- Philadelphia, Pennsylvania 
October 2008 - Present 
Senior Associate 

whitft Tnllar Crime and Govemnieiit Investigations: 

Representation of corporations and individuals in white-collar criminal investigations and 
piosBculioiis involvine tax, money laimdetiliE. heallli tare, scooridea, public comiption, and 
fraud offenses; 

Representation of corporatioris and individuals in civil and criminal asset forlVituic 
proceedings; 

Research and prepare briefs and motions at all levels of the federal court s^stetii on a variety 
of substantive and procedural criminal law issues; 

Research relating to sentencing matters and prepare sentencing inemoranda on benal: of 
clients in the federal court system; 

Coordinate documentary responses tn Grand Jury subpoenas; 

Advise clients as to corporate compliance issues involving the Bank Secrecy Act, the USA 

Patriot Act, and anli-tnoney laundering laws and regulations: 

Preparation of Bank Secrecy and Money laundering Compliance manuals and iraiiiing 
programs for corporations and fuiancial institutions; 

Experience conducting internal investigations; 

Representative cases include: representation of an individual in an ongoing iiivcsiigation for 
lax evasion, security fraud and insider trading, health care and tax violations, and 
representation of individuals in criminal tax investigation and civil tax audd. 

Civii L iti gation; 

Representation of corporations ai^d individuals ir a variety of corporate and coiiimercml civil 
litigation matters, including mass torts and product liability litigation; 

Represenlfdion of corporations and individuals ir civil tax controversy matters, 
Representation of corporations and individuals before the Intcmai Revenue Service in 
relation lo lax audits, collection matters, and other tax euntt oversy matters. 

September 2003 — June 2006 
Associate 

SumrTier 2002 
Summer Associate 

United Statex DepattmeiLl of .ru.iticc. Tax Uivision, Northern Crimieol Enforcement Section 
- Washington, Dislrlcl of Columbia 
July 2006 October 2008 
Trial Attorney 

First chair and co-lead couitsel experience trying cases in federal court; 

Direct rcspunsibility fcrthe prosecution ofcriminal violatiur.s of the Internal Revenue Code 
involving individual and corporate tax fraud and conspiracy charges iu various Lf.fi. District 
Courts throu^out the Northeastern United Statc-s; 

Work cooperatively with various United Slates Attorney’s Offices through the Northeastern 
United Slates and agents of the Internal Revenue Service to coordinate case srrategy and 
witness preparation. 
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Admitted To Practice 


lucatioral Background 


Professional 

Organizations 


Publications 


JAlVIILS T. STIUWLEY-2 


United Stntes Attorney’s Office for the Eastern District of Virginia - Alexandria, Virginia 
September 2006 - March 2007 

Special Assistant United States Attorney run^r^M'^tiisii-ale 

Prosecute a variety of ntisdetneano, and felony crimntal violations m bo h h Ehgis 
and District Courts; Conduct Grand Inry investigations; Represent the United “ 

number ofhearings, including Supervised Release Healings, Appeais, Anaigemonts, F . 
Hearings, and Sentencing Hearinga; Draft and argne appellate briefs. 

United States Attorney for the Ea.stern District of Pennsylvania - Philadelphia, Pennsylvania - 
Legal Intern (Spring 2003) 

United States District Court for the Eastern District of Pennsylvania The Honorable Baric 


nx TSViJlurlp.lnhi 


-„,.i.r-itiiu _ I poal Intern i'2001') 


Pennsylvania, 2003 
New Jersey, 2003 

U S District Court for the Disn'icl of New Jersey, 2003 
U.S. District Court for the Eastern District of Pennsylvania, 2004 
U.S. District Court for the Western Dislrict of New Yorlt. 2008 
U.S. Court of Appeals for the Thii'd Circuit, 2005 
U.S, Court of Appeals for the knurth Circuit, 2007 


Villanova University Law Sdicoi, Juris Doctor, Sum^a C™ Laude. 21i0i 

Honors: Third in Wass; Villau.ova Dean’s Schniaistlp; Harold Reuscl, em bcho arship ^ 
Thomas More .Society Award; Wapnet Newman & Wigrizer Award far Excellence T - 

OrtlllZns: VilUnova l.aw Review. Volume XL VITT, Editor of Outside Aiticles; Texas 
^"^I^Tvyers Association Haiional Trial Competition, The I’hilip C. Jessup Internationa! 
Law Moot Court Competition 

Villanova University, Bachelor of Arts in Political Science, Ma,n. Cu„ La.de. ““ 

Honors; Graduated Top 3% {3 .89 GPA); Villanova Honors Program (1 J9o - .V. 1 

^LLnuter Scholarship; Delaware Cmmty Rotary Club College Soliolarship, Member ol 
1*796-9'’ 1997-98 [99^ -99 and 1999 - 2000 Dean's List 
Organizattoirt; Phi Kappa Phi National Honor Society (1999 -Presen,); Phi Beta Kappa 
National Honors Soeicty (2000 - Present); Pohtroal Science Honoi Society (1 9 




Member, American Bar Association 
Member, Penusyivania Bar Association 
Member, Philadelphia Bar Association 

M-rnber Philadelphia Young Lawyers Division of the ABA White Collai Crii 
(Steering Committee Member, 2004 - Jnne 2006; January 2009 - Present) 

For The Defense iJms 2009) 

Child Advocate, liupport Center for Child Advocacy 


Pro Bono Activity 
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Date of Hire: 

07/18/2011 

Name: 

Michael Shcaffer 

™e: 

Senior Financial Specialist 

Gradc/Stcp: 

14/05 

Salary Range: 

$89,033-$136,771 

Salary: 

$119,238 

Comments; 

Filled vacancy created on 04/08/2011 
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SENIORFINANCUL SPECIALIST 
GS-13/14 


INTRODUCTION 

This position is located in the Office of Administration, in the Office of Finance. The incumbent 
reports to the Director of Admitiistration and is responsible for coordinating and performmg 
financial activities that support the financial operations of die Commission. The hicnmbcnt 
as.si.sts in directing the management of and obligating, monitoring, and accounting the 
Commission’s financial resources and supendsing the -work of the financial specialist. This 
includes coordinating md/or performing a variety of financial activities. Uie Senior Financial 
Specinli.st is responsible for ensuring the accrnacy of the work and ensuring that the 
Couraiission's Office of Finance is in compliance with the appropriate policies and procedure, by 
consulting best practices and determining the appropriate policies and procedures that apply to the 
Commission. These sources include the General Services Administration; the Office ol the 
ComphoUer General (i.e.. Comp. Gen. Decisions); Uie Judiciary’s Guide to Policies and 
Procedures; Chapter 13. Finance and Budget; Chapter 19, Travel and Relocation; and other 
resources regularly consulted by finance when conducting research and completing assignments. 

DUTIES AND RESPONSIBILIT IES 

• Executes and monitors the agency’ s budget rising an putomated financial management and 
accounting system along with various spreadsheeis. 

• hi conjunction with the Director ot Administration, assists in the dcvclopmenL ol the 
aimual spending plan and is responsible for budget execution. This includes monitoring 
and analyzing spending patterns; recommending adjustments in funds allocated and'or 
identifying the need for supplemental appropriations; provides status reports and special 
reports for use by management to review the funding situation and actual performance 
against the spending plan. 

• Develops spending plans and financial reports. 

• Develops shategies and implements long-term spending plan and goals for the 
CommissioiTs Office of finance by analyzing spending hends to predict fliturc expenses 
that summarize and forecast the Commission’s financial position 

• Conducts reseai-ch and analysis related to financial matters, U'avel regulations, 
appropriations law, and procurement.. 

• Develops, implements, and revises financial and other adminisiralive procedures and 
policies that maybe used by all Commission staff and are designed to ensuie efficient and 
effective administrative support to the Commission’s piogcams. Conducts analyses of 
financial management fmictions on an ongoing basis find reconimeiids improvements to 
tlte processes. 

• Assists the Director of Administration in formulating and presenting the agency’s budget 
and budget materials {i.e.., tables, narratives, briefingmalenals). 
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a Provides finandal oversight, technical advice, assistance, leadership, and support to 
employees at all levels. 

» Serves as the Commission’s contracting officat develops solicitations tor requests forbids 

or requests for proposals. Assesses requests for contract services, analyzes and compares 
bids, negotiates contracts, and administers and monitors contract management activities. 

• Represents the Commission by participating in meetings with, providing mfoimation to, 
and obtaining information from the Administrative Office of die Umted States Conits 
(AO). Information provided is of a program or financial nature and reflects Commission 
policies, goals, and pnorities. 

• Etfectivcly controls, obligates, and accoiuits for all appropriated funds. 

• Monitors fmancial trends, currmt, and fiscal year budgetary documents (JNET, 
Ilouse/Scnate, Judicial Conference, etc.) and information. Provides weeUy briefings to 
die director ofadministration about issues that mayimpact the Commission. 

• Acts as liaison with the AO’s budget, disbursement, accounting, and travel offices. 

• Ensures information on the Commission’s SCNN Policy Page with respect to finance is 
current and available for staff. 

• Supervises the work of tire Financial Specialist. 

• Perfonns otlier duties as assigned, 

Factor 1, JOB REQUirtEMENTS t .d . 

Experience perforniing fmancial management of an accounting operation to include allocating 
resources and auditing financial activities. Experience in all areas of Qie accoimting and budgeting 
process. Knowledge of appropriations law and federal travel regulations. Ability to conduct 
independent, lliorougli, research; analyze findings; interpret policiss, rules, and regnlations; and 
summarize information so that it may be conveyed verbally and in writing to a variety of 
audiences. Must be technically proficient and have advanced experience worhiiig in MS Excel 
spreadsheets and good word proce.s.sing skills using MS Word. Comprehensive knowledge of 
federal procurement regulations, procedmes, and practices. The ability to work with staff at all 
levels. 


Factor 2, SCOPE AKD EFFECT OF WORK 

The purpose of the incumbent’s work is to provide knowledge about fmancial matters that is 
sufficient and meets best practices and the regulations that apply to the Commission m all areas ol 
finance. The position is instrumental in determining and assisting with obtaining sufficient funds 
to can-y out tile Commission’s programs and policies and to accomplish its goals and objectives. 

It is key to ensuring fiscal integiity, control of funds, and compliance with legal and ethical 
requirements. The job has the potential to make significant contributions to the effectiveness ot 
the agency, the efficiency of its staff, and the appropriate use of government resources. 
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Factor 3, COMPI.EXiri’ , 

The work involves estimating appropriate resource levels, sometimes given, minimal program 
information; assisting with acquiring adequate ftinds to meet tlie Coniimssion’s objectives and 
mandates; developing and maintaining financial controls for the commitment, obligation, an 
disbursement of funds; providing sound financial management advice to agency officials, 
especially since guidelines leave much to agency discretion. 

The work requires the application of plaimiiig-programming-budgeting methods and techniques, 
analysis of the cost effectiveness of various aliematives, and assessments of whether Lhere is 
proper balance between program requirements and resource allocations, m order to recommend 
reallocation, de-obligation, or reprograraining to correct imbalances and in order to plan for 
appropriate timing of budget, procurement, and other financial actions. 

Factor 4, WORK PARAMETERS 

The incumbent is expected to work indcpendenily witir little supervision necessary, however, 
work is reviewed by and under the general supervision of the Director of Administration, who 
provides overall policy and planning guidance. Work is assigned in tlie fonn of broad objectives. 
Duties are perfoimcd independently; consultation with the supervisor occurs when controversial, 
unprecedented, sensitive, or far-reaching problems are encountered or when dollar amounts 
exceed formal delegations of autlioiity. 

Factor 5, PERSONAL INTERACTIONS 

Informal and formal contacts ate with Commissioners, managers, staff, other agency 
representatives, and contractors. Tli e.se contacts ate for tiie purpose of exchanging finaiicial and 
procurement infomiation to turther benefit the Commission. The incumbent interacts with statt, 
managers, tlic public, and financial specialists &om other agencies, in particular at the AO. 

Factor 6 , ENVIRONMENTAL DEMANOS 

Work is performed in an office setting. The work requires no unusual physical demands. 
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Michael K. Sheaffer 


Vacancy Announcement: Senior Financial Specialist, 11-04 


EXPERIENCE: 
11/2003 - Present 


District of Columbia 
Office of the Chief Financial Officer 
Office of Budget and Planning 
Washington, D,C. 

Special Assistant , .-v 

Accomplishments; Successfully managed the: District s l-Y f,0C9 
Presidential Inauguration budget Ot $44 mlllmn, which consisted ot a 
direct Pederal appropriation and a Fedaral Emergency Management 
Agency grant; served as audit liaison wiLli the General Accountability 
Office during a Distidct audit; develcgaed the District's American 
Recovery and Reinvestment Act (stimulus.) Financial reporting 
EtrUctura; and led a team that cruatad 28 internal policy and 
procedure task level documents. 

Duties: Provide direct support to the District of eolumbia Deputy Chief 
Einandal Officer responsible for development, justlficatlDh, and 
presentation of 'the District's $9 billion dollar annua! budget. Assist 
with management of a staff of 40 dMded into foul- operating divisions. 
Prepare tsstimonv for public hearings; review correspondence; 
roc-rdinate office and enterprise-wide policies apd procedures; and 
provide racammeridatloris on matters related to office operations. 
Manage direct federal payment appropriations made to the Distiia in 
the annual Appropriations Act valued at approximately S14U mil ion 
annually. Serve as the subject matter expert on federal appropriation 
time, purpose, and amount quasiions. .Seme laS liaison with 
Congressional, office of Management and Budget, and ll.S. Treasury 
oersonnel on federal payment appropriation matters, to include 
Congressional Inquiries, apportionments, Continuing Resolution 
niiiHanf'c. 3nd revynue. 


10/2C06 - 10/2008 District of Columbia 

Office of the Chief Financial Officer 
Office of Budget and Planning 
Washington, D.C. 


Budget Analyst , rv -mnn 

Accomplishments; Published seventy-two benchmarxs in the FY 2008 
Budget and Financial Plan as part of a legislatively mandated 
performance management report; served as the CFO liaison to the 
Mayor's performance management team; and prepared detailed actual 
expenditure to spending plan reports in order to monitor budget 


Duties; Manage direct federal payment appropriations made to thi 
District in the annual Appropriations Act valued at $140 million 
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Michael K. Shcaffer, Vacancy AnncLiicement: 1 1-04 

annually, analyst for two District of Columbia operating agencies 
valued at $1'1 million annually, responsible for strategic budgeting 
matters and performance management reporting in the District's 
Annual Budget and Financial Plan. 

10/2004 - 8/2006 United States Army 

Chief Information Officer (CIO) 

The Pentagon, Washington, DC 

Executive Officer (Speclai Assistant) 

Accomolishments: Completed a complex AnthDeficiently Act 
■investigation on a major unit that passed legal review on the first 
submission; coordinated and published for U.S. Army-wide distribution 
an information technology purchasing guide; and facilitated Che 
monitoring and reporting of the thirteen resource management 
initiatives found within the U.S. Army Chief Information Officer 
strategic plan. 

Duties: Directly support a member of the Senior Executive Sen/ice 
responsible for S7 billion in annual information -Cechnology arid 
communications spending. Assist with managcmoj'>t of a staff of 50 
divided into four operating divisions, Develop ps|-formancs rnetnes as a 
component of the U.S. Army Chief Information Officerslnategic plan, 
Devolopand i-evievv executive correspondence regarding US. Army 
level funding matters, to include responses to Congressional inquiries 
and Genera! Accountability Office audit findings. Serve as liaison to the 
U.S. Army Audit Agency for audits related to itiformatlon technology 
budget and expenditures. 

07/2003 - 10/2004 United States Army 

Office of the Assistant Secretary of the Army, 

Financial Management and Comptroller 
The Pentagon, Washington, DC 

Pioponency Officer (Human Resources Development) 

Accomplishments: Passed the Certified Defense Financial Manager 
accreditation examination oh first attempt, which at.that point only- six 
percent of U,S. Arfny comptrollers had done so; synchronized 
preparation activities for newly appointed Assistant Secretary of the 
AriTiy confirmation hearings; and program manager of the first career 
managsmont database for U.S- Army comptrollers-. 

Duties- Responsible for the LJ.S. Army-wide life cycle management pf 
military comptrollers. Assisi in the development and execution of_20 
training and deveiopment programs for the total U.S. Aimy waikiorce 
of military and civiiian comptroller professionals in excess of IQ, GOO 
personnel.. Market these programs U.S. Army-wide by presenting 
informational briefings before groups numbering from 20 to 800. 

Participate in educstional panels. Implement persohnel, training and 
experieiice database to Qs.sist in workforce studies rntended to groom 
the. next generation of senior U.S. Army comptrollers. 
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Michael K. S'neafei . Vacancy Announcement: 11-D4 


07/2007- 7/2003 United States Army 

The Motorola Company 
Ubertyville, Illinois 

Operations Controller 

Detailed from the Army to industry in order to participate in a 
competitive dBvelopmEiital opportunity. 

Accompifeliments; Made sensitive customer prepaid contracv^ revenue 
recognition recomriiendatioris that passed auditor scrutiny while m a 
competitive postSarbahes-Oxley regulatory Eiivlrorinnent, and 
paCinered with senior engineers to produce savings of $561, UJU. 

Duties' Seive as a controller for a cellular telephone development 
team, Ftesponsibiiities indude the forecastindr budgeting and 
monitoring of a $27 million annual operaWdg budget that supported 
tine development of a new generation of rrellular tsiephones. Monibor 
pperaliona! perfornnance In order to make revenue recognition 
reGornrh^^ndaCions for prepaifd customer^contracts. 


07/1999 - 07/2002 United Slates Army 

United States Central Command 
Tampa, Florida 


Chief, Security Assistance Budget j , 

AGcomoUshments: Implemented a zern -based buclyeting. methodology 
to correct longstanding baseline funds distribution inequrties; rewrote 
the noiides and procedures document For use at military offices in It 
embassies and the Central Command headquarters: ano planned and 
presented six financial management training workshops. 

Duties: Responsible for planning, programming, and budge'dng of 
multiple appropriations for U.S. military ofRces in 13 countries in the- 
Middle East and Africa. Manoga six different appropriations, to include 
Security Assistance (international programs), OperafiDris and 
Maintenance, Threat Reduction, and Representational funds. Resol've 
funding Issues between State Department and Defense Department. 
Coordinate with multiple agencies to en.sure. corrsict funding type and 
program Bligniiient in order to prevent Anti-Defiaency Art violations. 
Certify the expenditure of resources as compliant with applicable 
policy. Participate in inspector igeneral compliance inspections and 
prepare written reports on results for the official record, bupervi.se 






07/1993 - 07/1999 United States Army 

U.S. Army Central Command 
Camp Doha, Kuwait 

Director, Resource Management 

Accomplishments; Assessed as in the top ten percent of militaiy 
comptroHeiTs by ratino chain; revamped the organkation's mternat 
cpntrg! program; and successfully obtained reimbuf-sement; from the 
iCovernment of Kuweit for U.S, Army expenditures. 
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Michael K, ShsHlfar. Vacancy Announcement; 11-04 


Duties: The U.S. Army's Chief Financial Officer for an instaliation V'/ith 
a population of 4,000. Responsible for budget development and 
execution of a sl90 million annual operating budget reimbursable to 
the U.S. Government by the Government of Kuwait. Monitor budget 
execution in nine major subprograms that model a small city to ensure 
appropriate spending. Delineate expenses between the U.S. 

Government and the Government of Kuwait based on written 
agreement, precedence, and protocol. Certify the expenditure of 
resources as compliant with applicable policy. Brief representatives of 
the U.S. Army, the U.S. timbassy, and the Government of Kuwait on 
the status of expenditures. Supervise three individuals- 

10/1997 - 06/1998 United States Army 
Forces Command 
Atlanta, Georgia 

Budget Analyst 

Accomplishments: Key member of a base operations modeling team; 
and rated in top three of seven peers by rating chain. 

Duties; Analyze budget execution of two major subordinate U.S. Army 
installations funded in excess of $230 million annually. Serve as the 
point of contact for those installations and coordinate and resolve 
issues related to those organizations across the higher level staff. 

■ Monitor multiple appropriations. Provide analysis on installation 

spending and budget trends. Prepare senior leaders for monthly 
readiness status report meetings on major U.S. Army units. 

OB/1995 - 10/1997 US Army Central Command 
Atlanta, Georgia 

Budget Analyst 

Accomplishments: Selected by the American Society of Military 
Comptrollers (Atlanta Chapter) as the Budget Analyst of the Year; ^ 
developed a cost model for forecasting of U.S. Army expenditures in 
support of Middle East contingency operations; developed First 
operating budget For U.S. Army operations in Qatar; and resolved 
complex hilling issues involving strategic lift support for U.S. Army 
Middle East Operations. 

Duties: Responsible for managing budget formulation, execution, and 
review for U.S. Army contingency operations in the Middle East valued 
at $120 million annually. Also responsible for the force protection 
budget development. Certify the expenditure of resources as compliant 
with applicable policy. Coordinate movement of funding to other 
organizations. Generate reports for the U.S. Army staff on current 
spending trends and future for'ecasts. 

07/1994 - 08/1995 United States Army 
2d Infantry Division 
Camp Red Cloud, Korea 
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Midiael K- Shcaffer, Vacancy ArinoancRment: 1 1 -04 


Deputy Comptroller ^ j 

Accomplishments; Implemented first credit card based acquisition 
system In the organization, which greatly reduced procurement lead 
times; and conducted mid-year financial reviews with the senior 
leadership. 


Duties- Develop the organization's $105 million annual operating 
budget and monitor and report budget execution. Direct the operations 
of 12 employees in two operating divisions that contained functions 
such as budget, manpower, contract management, and funds 
cortiflcation. Advise organizational leaders at all levels on expenditure 
compliance with applicable policies. Provide updates to senior 


09/1986 - 07/1994 United States Army 
Multiple Assignments 
Fulda, Germany and Ft. Riley, Kansas 


EDUCAIION 
August, 1998 


August, 1993 


May, 193S 


-ornplishi-nahts. TwiceTated in the top two of seventeen peers white 
a key leadership ppsition; led patrols along the former lion Curtain; 
d partidoated in grotind combat operations duni 




Dutias; Serve as a leads- in U.S. Army armor units oiganized for 
combat ranging in size from 18 to 282 persohnel. Responsible for all 
aspects of the organization to include readiness, training 
administration, maintenance, and soldier and family welfare. 


P15A Management- Syracuse university 

106 Steele Hall, Syracuse NY, 13244 

MSA Administration- Central Michigan University 

212 Warriner Hall, Mount Pleasant MI, 48859 

B/i, History- Millersville University of Pennsylvania 

1 South George St, Millersville PA, 17551 


TRAINING: 

Army staff Planning, Programming, Budgeting Course, Army Staff, 2004 
Earned Certified Defense Financial Manager (CDFM) Status, 2004 

Fiscal Law: US Army Staff Judge Advocate school, 2004 

Resource Management Budget Course: US Army Finance School, 1995 
Planning, Budgeting, Programming System: US Army Finance School, 1994 
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Date of Hire: 
Name: 

Title; 

Gi-ade/Step; 
Salary Range: 
Salary: 
Comments: 


08/08/2011 
Benjamin Taiblesou 

Executive Assistant and Counsel to Chair 
15/01 

5123,758 - S165,300 
$123,758 


Filled vacancy created un 11/30/2010. The attached posiliou 
description for this position was created in 1988. Each Chair of the 
Commission has tailored the assignments to best meet the 
Commission’s needs at the time. Currently the incumbent does not 
monitor the agency’s legislative branch liaison activities, identify 
agency funding priorities, assist in personnel matters, or travel with 
the Chair to speaking engagements. In addition, the incumbent 
reports to the Staff Director for administralive purposes but 
otherwise reports to the Chair with respect to the incumbent’s duties, 
and the Chair reviews the incumbent’s work product. 
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EXECUTIVE ASSISTANT AND COUNSEL TO THE CHAIR 
GS-lS/16 


IN'I'ROnUCTIQN 

The Executive Assistant and Coiinscl senses as a confidential and personal assistant to the Chair 
of the Commission, and reports Lo tlie staif director. 

n KPRE.SENI'ATTVB DLiTl.a.£ 

• Reviews and aiial>^es sentencing policy options, guideline amendments, strategies, and 
outreach plans, providing consultation and advice to the chair. 

. Assists the chair with legal anal^'sis and writing, specifically the preparation of the law 
review articlevS, speeches, and testimony for various groups. 

• Allises the cliair as to panicular policy, legal, operational, or technical points that should 
be considered in relation to proposed guideline amendments. 

• Assists the chair in coire.spondcnce management, including organizing a correspundence 
tracking .system and dialling responses. 

Assists the chair in preparation for Coimnission iiieetuigs, including travel with the chair 
to speaking engagements. 

Acts as point of contact for the chair a: the Commission on substantive issues, including 
monitoring the agency’s legislative, judicial, and executive branch Uaison activities, 
ideiitityiiig agency funding priorities, assisting in relevant personnel matters and 
participating in guideline evaluation and program assessments. 

Factor 1* Job Requirements • i. jh j i 

Thorough Icnowledge of the law and legal procedures. Extensive legal cxpenence m the federal 
criminal Jusdoe .system, which is relevant to the work of the Congress, the Commission md the 
courts Good knowledge of the Federal Sentencing Guidelines. Exccllentloiowledge of federal 
governmental organizations, including the LegislaUve, Executive, md Judicial Branches ol the 
federal government. Familiarity with the operations of the federal judiciaiy, the Department of 

Justice and the Coiigi-css, Excellent Imowledge of the federal criminal justice system, and 

preferably, the federal sentencing guidelines in pailicular. Extensive expenenoo and ski 1 m legal 
research and writing. Superior ability to interact successfully with staff and otlras at all levels, 
particularly in situations where parties must be convinced to accept controversial positions. 
Knowledge of relevant statutes, procedural and administrative mles and regulations, canons ot 
statutoiy coristraction, and methods of investigating the legislative history of eongressional 
enautmenta. 
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Excellent ability to analyze, imderstand. and convey to others the eflect of proposed legislation. 
Effective oral and written communication skills. Superior ability to interact successfully and 
maintain effective working relationships with Commission staff at all levels as well as imth key 
individuals in a vaiiefy of other federal organizations and interest groups. Ability to handle 
multiple assignments, prioritize work and sticeessfully meet deadlines. Good organization and 
planning skills. 

Factor 2, Scope and Effect of Work rr . j 

The research aud recommendations made by the inoombent substantially affect decision.s on bow 
the chair and Commission to set priorities and respond to the work of the Commission as 
directed by Congress. The incumbent’s work allows the chair and tlw staff director to 
eonceiltrate on more complex issues requuing their individual attention. To Bie extent 
incumbent’s work affects tire dcci,sion making process, tlie impact may extend far beyond the 
Commission. 

Factor 3, Complexity 

The work covers all areas of tire law and scntencitig. The incumbent must be able to detemine 
the approach to be taken for each case. The incumbent must use good judgment in idenhtying 
the critical legal issues and tire legal precedents and develop broad, sequential legal analysis to 
support a substantive recommendabon. Each topic is umque, requiring different choices m 
approach, interpretation, and analytical process. The work requires constanl eftoit to keep 
abreast of continually evolving changes in legal theories and precedent. 

Factor 4, Work Parameters; 

Although supervisors are available for guidance and assistance, the incumbent has wide Uhhide 
in i-esearclung. analyzing issues, writing reports and recommendations, and drafting opinions ano 
orders. Eveiy work product is reviewed by the staff director or chair. 

Factor 5, Personallntcractions: 

The meumhent routinely mteracts with the Chair, Coimmssioners, the staff director, senior staff, 
federal judges and their staffs, official from outside federal and state agencies, and the public. 

Factor 6, Euvironmental Demands: 

The work is perfonned In a professional office setting. 
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Ben I AMIN 'J'AIBLESON 


EDUCATION 


Yale Law S'chool, J.D. 2010 

Adnmkr Yale LAWjOblWAL, Editoi-inJ^iirf , 

Yale Human Rights and DEVF.!.o?MEMrLAWJousNAi, Submissions Editor 
Rsscarch Assistant to Professors Amy Chua and Yair T istokin 

HonoTT. Edgar M- CiiOm Prize {awarded for the best paper written by a first-year Yale law 

School student) (2008) , „ , t. v rmnoi 

lohn M Olin Reseatch FeUowsldp in Law, Economics and Public Policy (iUOP) 
Ametican Law and Economics Association 2010 -Annaal Meetmg, Paper Presenter 

fublimUms- IfYcu iWmuA, Thn Y.u Usi: Jmpn..ir,g CtM Agm.y A ««r^9 
Cwa«t»rft»»,27 iYl.nJ.REG, 91 (2010) (with AY.ir T.l.stokini 
Fer^wng Bmid: Uft/ir.rriandir.g the Frsferenst for Damages Over Specific Performcma, 1 1 
QDTNNiPIACL.REV. 541 (2009; 

AM CrhnindCodos andFmiientuAlnddgertces, 2009 J. JUIUS. 11 
Si„k M»A, 12 YaleHum,Rts.&Dh.v.L.J.178 (2009) (reviettnng EPJC M USL.AHEK, 
COEKUFi'ION, INEQUALOT, AND THE RULE OF LAW (2008)) (with Rebecca Krauss) 

Univetaity of Wisconsin, B.S wiih disdnetion in Economics and Polincat Sacnce, 2005 
Ko«( 3 rx Phi Beta Kappa (early election) 

Rhodes Schol-sursliip Finalist 

EXPERIENCE 


Law Clctk, Judge Merrick Garland, U.S, Court of Appeals for the D.C. Circuit, Wa.shingmr., D.C 

Arnold & Potter LLP, Washington, D.C. 1 u™r, 

Conducted research and wrote memoranda on inntrust, mtelleclua property, and pro boiio 
cniiiinaJ defense issues. 

American BafAGSQciationlUiie of Law Initiative, Plisiina, Kosovo k 7 r. 

Conducted comp-diative iiEcmational research inforiTurxg iccommcndations to the Isoso/o 
government. Worked to build post kidependclicc cr.ga.l infrastiuctare. 

Temporary Restraining Order Project, Yale T.aw School, New Haven, CT 

Assisted domestic: violence victims in applying for and enforcing tempar.ry restraining orders. 

Sarasas Witaed Bangbuathong, Bangbuathong. Ihidland 

Taught Life SldJls smd Healih 1.0 ^uldrcn in semi-rural Thailand, 

Center for the Study of Politics, Madison. WI 

Analyzed political campaign adueitismenB and local news political broadcasts as pall of a 
multLiilih dollar polilical media research project. Managed and supemsed olhei researchers. 

CapcTownCammunityHousingCompaiiy, Cape Town, .South Atnca 

Arranged for mlcron„ance. .support to South Afncan housing welfare beneficiaries. Provided 
couansehne to recipients to prevent default and eviction 


2010 - 2011 
2009 


2003 - 2006 


2005 


INTER ESTS 

Travel (to more than se.vciny countries Since 2004) 
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Date of Hire: 

10/10/2011 

Name: 

Ilyun Konfrst 

Title: 

Research Associate 

Grade/Step: 

09/1 

Salary Range: 

$42,209 - $97,333 

Salary: 

$51,630 

Comments: 

Filled vacancy created on 05/1,3/2011 



Research Associate 
GS-09 


INTRODUCTION ^ 

This posiSon is located in the Office of Research and Data (ORD). The meumbent assish the 

research staff in the preparation and analysis of qualitative and quantitative data for monitoring 

the application of the federal sentencing guidelines and for other related Commission or cnminal 

justice research. The hicumhent reports to senior research slaif and the director of ORD. 

REPRESENTATIVE DUTIES 

• Contributes to Commission presentations and reports by analyzing qualitative and 
quantitative data under .supervision of senior research statf. 

• Assists with bibliographic work. 

• Participates in data collection, projects, or special requests under supeivision of senior 
research .staff. 

• Reviews criminal justice case tiles and accurately codes cases for data entry in special 
coding projects tinder supeivision of senior research staff. 

• Participa tes as a member of Coimnission policy teams under supervision of senior 
researdi staff Attends policy team meetings, assists with designing coding mshunieiits 

and instructions, accurately codes cases for data enhy, perlbims quality control 

procedures on the work of otlier team members, writes SAS programs for data analysis of 
data produced by the team, merges team datafiles with existing Commission datafiles. 

• Reviews criminal justice case files and checks the accuracy of 70-80 departure cases each 
day; (1) assesses (according to the latest coding protocols) the departure (or variance) 
status, (2) determines if the sentence is above or below the range and noting the reasons 
why sentence i.s outside the range, (3) veiiflcs final guideline Dlfeiise level, cmninal 
history category and range, noting the differences between the Pro-sentence Report md 
the statement of reasons, (4) verifies the statutory range, and die typo of statement of 
reasons. 

• Reviews 50-60 oases each day that need edits, thorougjily resolves edits and accurately 
identifies edit cases that cannot be resolved. 

• Demonstrates good knowledge of federal sentencing guideline application, the criminal 
justice system, and federal criminal statutes. 

• Writes and executes SAS program code and works with large data files. Merges datafiles 
in SAS. Uses DBMSCopy to change datafiles from one fonnat to another. Becomes 
familiar with other Commi.ssion data such as the corporate datafile, re-saitencmg datafile, 
appeals datafile, etc. 
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• Assists in the design aud development of spreadsheets using Excel or QuatLruPro, 
mserting basic formulas and creating accurate footuotes. 

• Assists in the preparation, of dataiile docuuiientation, statistical tables, and graphic 
displays and presentations. 

• Assists research staff in evaluating research problems aud applying or adapting available 
research methods to solve research problems. 

• Performs support or adminishative tasks as assigned and directed. 

FACTOR 1, JOB REQUIREMENTS: 

Basic knowledge of Commis.sion policies, the federal sentencing guidelines, atid tlie federal 
criminal justice system. Demonskated experience in a research environment, or other reseai'ch 
related field. Experience or Icnowledge of the metliods used lu analyse empirical data. 
Demonstrated experience with quantitative or qualitative methodological research tecluiiqnes and 
social science statistical procedures. Experience using S AS, SPSS, or other statistical 
programming software to analyze quantitative data. Ability to handle multiple assignments, 
focus on details and produce precise work products in a timely manner to ensure deadlines arc 
met. Knowledge and experience using a wide array of computer sofh^’are packages, such as 
Oracle, WordPerfect, Word, Excel, PowerPoint, Excel, QuattroPro, and DBMS Copy to assist in 
evaluating or implementing research techniques and presenting research findings. 

Excellent verbal communication skills and the ability to communicate effectively in writing. 
Ability to successfully interact with employ''ees at all levels and work effectively as a member of 
a team. Excellent interpersonal skills are critical to the success of the research team, Tire ability 
to ask questions, communicate problems and respond positively to constructive criticism are 
essential qualities of a research associate. 

FACTOR 2, SCOPE AND EFFECT OF WORK: 

The purpose of tlie work is to provide as-sistance to policy makers, e.g., the Coirunissioii and die 
Congress, with empirical data describing criminal offenses in the federal system and the 
appropriate sentences for those offenses. This work assists tlie Commission in developing and 
refining the federal sentencing policies and guidelines. 

FACTOR 3, COMPLEXITY: 

The incumbent must be able to perform quantitative and qualitative analysis of federal sentencing 
data and related data, and assist in the review of existing data to determine applicability to tbe 
development and refinement of the federal sentencing guidelines. Development of data 
collection instmments that satisfies the needs of special research projects adds to the complexity. 
V/hile established social .science research methods and techniques are generally a.pplicab!e, the 
re.search assistant, in consultation with senior research staff, may occasionally have to adapt 
established methods and techniques to execute assignments which add.s to the complexity. The 
incumbent must respond to assignments in a timely manner and display aecuiale results. 

FACTOR 4, WORK PARAMETERS: 

The incumbent works under the general supervision of a research associate or senior re.search 
associate who provides supervision, assigns work, defines general parameters, and establishes 
timetables for the completion of assigned work. Wliile instructions for executing assignments 
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are provided, the incumbent must exercise own initiative and judgement in selecling appropriate 
methods of analysis. Occasionally, tlie incumbent will receive direction from the director of ORD 
and the staff director. Projects arc reviewed by senior research staff. 

FACTOR 5, PERSONAL INTERACTIONS: 

Contacts ai'e with staff in the Office of Research and Data and Commission employees, as well as 
organizations or individuals under contract to perform research or policy projects for the U.S. 
Sentencing Commission. Other external contacts are with persons from other government 
agencies and organizations with an interest in guideline development and application. Contacts 
are for the purpose of gathering and interpreting data, and answering requests as duected by 
senior research staff. 

FACTOR 6, ENVTRONMENTAT. DEMANDS: 

The work is performed in an office setting. Some lifting of heavy boxes that contain case files is 
required. 
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Hyun Jun-K onfrst 


EDUCATION 


Master of Science in Criminology 

University of Pennsylvania, Philadelphia, PA Ms-Y 2D10 

Bachelor of Arts in Criminology and Criminal Justice 

University of Maryland, College Park, MD Decerr^ber 2006 

RELEVANT COURSEWORK 

Sac'ology, C-riminology, Criminal Law In Action, Evidence-based Justce Policy, Quantitative Methods, 
Evidence-based Sentencing, Security Administration, Political Science, Social Psychology, Research 
Methods-Crime Analysis, Evidence-based Crime Prevention, Contemporary Legal Policy Analysis 


EMPLOYMENT 

University of Pennsylvania, Ph ladeiphia, PA 


2009 - 2010 


Research Ass/stanf 

• Bio-psychosocial interdisciplinary research study focusing on the prediction and treatment 
of child/adolescent aggression 

• [n cnarge of data collection analysis using SPSS 

• Designing and creating new questionnaires and data set 

• Training new research assistants; Perform quality assurance 

■ Implement varied research techniques such as intei-'/iewirg subjects, diagnosis for 
psycnologica! disorders, perfonmlng an electroencephalogram (EEG) test and 
psychophysiology examinations 


Lionbridge, Washington, DC 
Interpreter/Translator 

• Certified Korean interpreter for the State of Maryland 

• Conduct consecutive and simultaneous interpretation in legal setting 

• Sight translation in office setting 


BorlUz Language Center, Odentan, MO since 2C07 

Kcrenn Instructor 

»■ Fuily trained to teach language with Berlitz method 

• Taught Korean to government and military personnel 

Pathway Schools, Pasadena, MD 2007 - 2008 

IndividuelUed Instructor 

• Taught delinquent juveniles and students with special needs 

. Provided individualized academic Instruction, behavioral management programming, group 
Instruction, crisis intervention, individual and group therapy and family supoort services 


Department of Transportation-Shuttle UM, College Park, MD 2004 - 2006 

Secuiity/Satety Training Supervisor 

* Supervised drivers for overall safety and security, trained new drivers and 
investigated/monitored drivers with history of safety issues 

University Book Center, College Park, MD 2004 - 2006 

Textbook Department Coordinator 

* Organized textbook department and assisted customers over the phone and in person 
. Coordinated ordering and shipment process 
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SKILLS 

Language: Fluent in Korean and basic knowledge of Japanese 
Computer: Microsoft Office Suite; Stata; SPSS; SQL 

Other 

• Excellent research skills, written and verbal communication skills 

• Detail-oriented, self-starter and ability to work fast and independently 

• Problem-solving skills, leadership and multi-tasking ability 

EXPERIENCE 

Commencement Speaker (College of Behavioral and Social Sciences) December 2006 

• Delivered a commencement address on the topic of personal experience, peace proposal 
to the UN, and a vision for changes in Criminal Justice System at the graduation ceremony 

Teaching Assistant, College Park, MD 2006 

• Concepts of Law Enforcement Administration 

• Assisting professor to organize class of more than 200 students 

Dean's Student Advisory Council (College of Behavioral and Social Sciences) 2004 - 2006 

• Representative of the Department of Criminology and Criminal Justice 

• Evaluating department and college information fur students 

• Facilitating a coordinated relationship among deportmontal organizations and honor 
societies 

Secretary of Academic Affairs, College Park. MD 2005 - 2006 

» Ensuring efficient communication between the students, professors, the Office of Judicial 
Program, including the Student Honor Council 

Lincoln Elementary School, Ironwood, MI 2003 

• Teaching Assistant, as part of the child psychology research 

• Assisted teacher with prolects to improve children's learning skills 


ACADEMIC PROJECTS AND HONORS 

• Research Project (Evidence-Based Justice Policy) November 2009 

Policy Memorandum: Cost-effective Juvenile Corrections System 

• American Society of Criminology Since 2009 

• Independent Study Research September 2006 

Police Suicide Prevention: Analysis on the effectiveness of police suicide prevention programs 

• United Nations Association - National Capitol Area 2004/2005 

Campus liaison for the chapter of the University of Maryland 

• Golden Key International Honor Society 

• National Dean's List for academic excellence 

• Denise Gertz-Cohen Scholarship 

Given to students showing academic achievement as well as contribution to the community 
activities 

• Phi Theta Kappa - International Honor Society since 2003 


since 2005 
2003/200'1 
2003 
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Mr. Sensenbrenner. Okay. Thank you. 

Gentleman from Virginia, Mr. Scott? 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Felman, the question of racial disparities has come up. Can 
you tell us the situation of racial disparities before the guidelines 
while the guidelines were mandatory and now that they are advi- 
sory? 

Mr. Felman. Gf course, Mr. Scott. 
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The evidence shows that before the guidelines and mandatory 
minimums were passed in 1984 there was no gap in racial sen- 
tencing trends. So there is no evidence that — and this is in the 
Commission’s own data — there was no evidence that judges are in- 
herently racist. 

The gap between mostly Black males and White males took place 
when the guidelines were binding and when the mandatory mini- 
mums were enacted, most notably, of course, the famous 100-to-l 
crack disparity. 

We don’t know what the disparity is now. Although the Commis- 
sion’s study suggests that there has been an increase in racial dis- 
parity, they have made it very clear that they have not considered 
all of the relevant factors. 

They don’t gather the data that is necessary to do a complete 
multivariate analysis and that is why their analysis, when they 
first put it out, contained such extreme disclaimers in it. 

There is another group of researchers at Penn State University 
that looked at the same data with a more nuanced analysis and 
came to the opposite conclusion. 

The suggestion that somehow African Americans would be better 
off under a binding harsher system is somewhat perverse. This is 
the best system that they could hope for because all defendants are 
treated more fairly when there is an opportunity to consider their 
individual characteristics 

Mr. Scott. Thank 

Mr. Felman [continuing]. And the data show — I am sorry. 

Mr. Scott. Thank you. I just have 5 minutes. I wanted to get 
in a lot of different questions. 

On downward departures, what portion of downward departures 
are a result of prosecutorial recommendations and what portion are 
judicial decisions without a prosecutorial recommendation? 

Mr. Felman. Well, the prosecutorial — expressly encouraged ones 
outnumber the judge-driven ones significantly. That is almost 28 
percent. 

The 16.7 percent or 16.9 percent of nongovernment-sponsored 
gets credited to the judges but it is also important to remember 
that at least half the time or roughly half the time the government 
is not even objecting to those. 

Mr. Scott. Thank you. 

Judge Saris, we have been blaming the judges for the disparity. 
Has there been any study of charging policies varying from district 
to district where some prosecutors overcharge and the judges jus- 
tifiably adjust for that by downward departures? 

Judge Saris. Well, we are in the process of finalizing the manda- 
tory minimum report which Congress has asked us for. Actually, 
we are hoping it will come out within the next month, and we did 
just that kind of study where we took various districts at random 
and we looked at charging practices across the districts to compare, 
particularly in the context of mandatory minimum sentencing, and 
we will be providing that information directly to the Congress. 

Mr. Scott. In this — the whole guideline system is based on viola- 
tion of specific code sections. Many times a code section itself does 
not give an indication of the seriousness of the offense. 
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For example, a 19-year-old high school student having consen- 
sual sex with a 15-year-old high school student is the same code 
section with a 45-year-old having sex with a 13-year-old. 

How would the guidelines deal with what is obviously a differen- 
tial in seriousness? 

Judge Saris. Yes. I think you point out a very serious issue, 
which is that our guidelines piggyback on, if you will, the state 
laws where sometimes those differences are huge. 

One of the departure sections that we have is if the criminal his- 
tory category either seriously 

Mr. Scott. If you have — if you have two criminal history and ev- 
erything else the same — the only difference is one is 45 and 13, the 
other is 19 and 15 — do the guidelines allow a significant departure 
downward to account for the obvious lack — lesser of seriousness of 
the offense? 

Judge Saris. Well, obviously, in some — it depends if there is a 
mandatory minimum. We typically don’t get those kinds of cases 
involving that. But if your general question is can you — it is can 
you downwardly depart if you feel that a sentence is 

Mr. Scott. You have — you have 

Judge Saris [continuing]. You have to provide — yes, you can in 
some circumstances. 

Mr. Scott. You have to depart. The guidelines would not adjust. 
Is that right? 

Judge Saris. Right. But there are some sanctioned departures 
where that is the case. 

Mr. Scott. Now, Mr. Felman, what are some — ^you have upward 
departure and downward departure but you also have factors that 
increase the guidelines and reduce the guidelines. 

Are the — what factors are there that would cause an upward de- 
parture and are they part of the guidelines, and what factors would 
cause a downward departure and are they part of the guidelines? 

And if you have a case where there is obviously less seriousness, 
how much of a downward departure can you get? We have been 
talking about the differential between upward and downward. Is 
that part of the guidelines? 

Mr. Felman. Am I allowed to answer it? Well, the guidelines, ob- 
viously, contain extraordinarily more aggravators than mitigators 
and that is why there are very few upward departures. 

Most judges find the guideline range to be significantly high 
enough to accommodate the purposes of sentencing and that is why 
most of the departures are downward. 

Of course, most of them are at the government’s request. There 
are very few mitigators in the guidelines. There is role. There is 
pleading guilty. Other than that, that is about it. And so that 
is 

Mr. Scott. Seriousness — seriousness of the offense? 

Mr. Sensenbrenner. The gentleman’s time has expired. 

Mr. Scott. Mr. Chairman, can I have 30 seconds so he can an- 
swer this question — finish this question? 

Mr. Felman. The only way to accommodate different 

Mr. Sensenbrenner. Without objection. 

Mr. Scott. Thank you. 
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Mr. Felman. The only way to accommodate seriousness — dif- 
ferences in seriousness of the offense is frequently through a down- 
ward departure. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Sensenbrenner. The gentleman from South Carolina, Mr. 
Gowdy? 

Mr. Gowdy. Thank you, Mr. Chairman. 

Your Honor, I listened as carefully as I can when Chairman Sen- 
senbrenner asked you to explain, if you could, why there would be 
a nine-fold increase in downward departures in your district as op- 
posed to Georgia, and I didn’t hear a response. 

Can you tell me why there would be nine times more downward 
departures in your district than there would be in another district? 

Judge Saris. Well, I think there probably are two reasons. 

First, I don’t know Georgia’s caseload but in our caseload we 
were a very crack-heavy caseload so we had a lot of crack cases, 
and I would say most of the judges in our area probably varied on 
that. 

The second thing is — I would say is I think that there are dif- 
ferent philosophies of different judges toward variances and some 
judges varied more than others. 

Mr. Gowdy. How many upward departures were there in the dis- 
trict of Massachusetts? 

Judge Saris. I don’t know that but I can — I will provide that 
data to you but I 

Mr. Gowdy. Well, do you think it would be similar to the 20-to- 
1 disparity — 20 times more downward departures than upward de- 
partures that is true nationwide? Do you think Massachusetts 
would be an anomaly? 

Judge Saris. It probably — it probably would be consistent with 
that but I would have to look it up and provide it for you. 

[The information referred to follows]: 
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Mr. Gowdy. Well, let me ask you this. You will — and I don’t 
mean this to be a disrespectful question. How can we convince the 
public that the guidelines should be taken seriously when they are 
not taken seriously in your own courthouse? 

Judge Saris. Well, I disagree that they are not taken seriously 
in our own courthouse. 

Mr. Gowdy. You are in the top ten in downward departures. 

Judge Saris. There are approximately 25 percent of the court- 
houses that vary 26 percent or over and we are in that group. 

In our courthouse, we start with the guidelines. We — at that 
point, some — as I said, we had a lot of crack cases. But there were 
other reasons too. I am not trying to — I am not trying to 

Mr. Gowdy. You and I both know that there would be a lot of 
cocaine-based cases in Georgia as well. That is not just Massachu- 
setts. 

Judge Saris. I don’t know that district in Georgia. Districts vary. 

But what I can say is that the Georgia’s — the judges in our dis- 
trict do take the guidelines seriously, and if you look nationally 
even when you look at the rate of variances that there is a close 
gravitational pull in terms of the 

Mr. Gowdy. But the variances are always downward. They are 
never upward. So I guess what the public’s having a hard time un- 
derstanding is you don’t ever think someone’s criminal history is 
understated? There is never a reason to go higher with a sentence 
than lower? 

Judge Saris. Well, of course, sometimes there is. 

Mr. Gowdy. But 20 to 1 — 20 times more downward departures — 
not Rule 35s, not 5K 1.1s, but judicial departures 20 times more 
than there would be upward departures? 

Judge Saris. Not to get too much into the weeds of Massachu- 
setts law but in our state, for example, a misdemeanor is any of- 
fense that carries up to 2.5 years of imprisonment where in many 
states it is 1 year. 

So sometimes what happens is something that would be a mis- 
demeanor and not counted in one state is in our state. So people 
downwardly vary because of that. 

So as — so that is basically there is — you have to look at the case- 
load, you have to look at the kinds of cases and also there is a dif- 
ference in perspective. There is no doubt about it, and that is 
why — let me — can I — can I come back? 

Mr. Gowdy. Well, that is what we are trying to get away from. 

Judge Saris. That is why we are proposing this. 

Mr. Gowdy. But that is what we are trying to get away from is 
a difference in perspective. 

The gentleman, Mr. Miner, mentioned the Southern and North- 
ern Districts of New York and he was careful to say we are not 
talking about different parts of the country. Well, we ought to be 
talking about different parts of the country. 

That is why you have a uniform Federal system — so you won’t 
have wide disparities in Nevada and Massachusetts. 

But let me ask you — I have only got a couple minutes. 

Judge Saris. Can I just say — I agree with that. 

Mr. Gowdy. Do you believe Congress has the authority to set 
statutory maximums? 
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Judge Saris. Congress? 

Mr. Gowdy. Yes. 

Judge Saris. Yes. Of course. 

Mr. Gowdy. Do you think Congress has the authority to set man- 
datory minimums? 

Judge Saris. The authority? Yes. 

Mr. Gowdy. Do you believe Congress has the ability to limit the 
jurisdiction of the Federal courts, as we have done in the past, I 
hasten to add? 

Judge Saris. I think it has been done. I don’t know whether that 
would 

Mr. Gowdy. Do you agree that 

Judge Saris [continuing]. Be the case in sentencing. I actually 
would prefer not to take a position on that until I knew which con- 
text you were talking about. 

Mr. Gowdy. Well, what I am asking you is do you agree with me 
that Congress should codify the guidelines, they should be manda- 
tory and we should go back to the good old days where you had 
upward and downward departures, where judges had to explain 
them and where you actually didn’t have these wide variances in 
sentences? 

Should Congress codify the guidelines and they have the force of 
law instead of just being suggestions, which is all they are now? 

Judge Saris. No. What we are fighting for — we put a lot of 
thought into this. We are, as you know, bipartisan. We have Demo- 
crats and Republicans. 

Mr. Gowdy. Congress is bipartisan too, your Honor. 

Judge Saris. Yes, that is right. And what we are proposing are 
a series of legislative adjustments to make sure that the guidelines 
remain strong and effective. We think they are important 

Mr. Gowdy. Do you think sentences 

Judge Saris [continuing]. And we think they are better. 

Mr. Gowdy. Should sentences reflect the will of the public? 

Judge Saris. The will of the public? 

Mr. Gowdy. Yes. 

Judge Saris. In part. It should reflect congressional intent. I 
mean 

Mr. Gowdy. Well, you have — ^you have some states where the ju- 
ries actually do the sentencing, right? 

Judge Saris. Sure. Certainly, in death penalty cases. 

Mr. Gowdy. Well 

Mr. Sensenbrenner. The time of the gentleman has expired. 

The gentleman from Michigan, Mr. Conyers? 

Mr. Conyers. Thank you. Chairman. 

Judge Saris, did you want to finish explaining to our esteemed 
former prosecutor what you were trying to get at? 

Judge Saris. Thank you very much. 

Yes, it is good to — obviously, the congressman knows something 
about criminal law. He was a former AUSA, I guess. But what I 
was trying to say is we have looked at this data. We haven’t sat 
silently by after Booker. 

We have been actively monitoring what has been going on. There 
have been seven Supreme Court cases. In a bipartisan way, we 
have come together after monitoring the data actively and we have 
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come up with these proposals which we believe will make an effec- 
tive guideline system. 

And so when you say can you make them mandatory I suppose 
you can. The Commission hasn’t taken a position on it. 

But right now, we believe that this is what would be appropriate. 
Thank you. 

Mr. Conyers. All right. You know, we are at a hearing here. It 
is important, but the title is a little — I think should be reviewed. 
The title of this hearing today is “Uncertain Justice: The Status of 
Federal Sentencing and the U.S. Sentencing Commission Six Years 
After U.S. v. Booker.” 

Now, let me ask you, what is the uncertainty about justice? Mr. 
Sensenbrenner, our Chairman, raised the question of the racial fac- 
tor in the American criminal justice system, which is pretty critical 
and is still pretty large. 

We have had the Sentencing Project director, Mark Mauer, be- 
fore this Committee many times and has pointed out that people 
of color are more likely to get arrested, more likely to be charged 
more, more likely to get longer sentences, more likely to be incar- 
cerated. 

So how do you react to our title versus this work I have been on 
and apparently Sensenbrenner too about the racial factor in crimi- 
nal justice sentencing? 

Mr. Felman. If this Subcommittee is truly concerned about ad- 
dressing the disparate treatment of racial minorities, there are 
some very clear ways it can do that. 

The real problems are things like the criminal — the career of- 
fender guideline that disproportionately impacts minorities — the 
way in which criminal history is handled — the crack/powder dis- 
parity remains at 18 to 1. 

Many of the mandatory minimums have a disparate impact on 
minorities. Making the guidelines binding would do nothing to ad- 
dress those issues and the suggestion that justice is uncertain be- 
cause of differences in district data is extraordinarily complex. 

You have to look at the caseloads of these districts. In many of 
these districts with the high compliance rates they are border dis- 
tricts where you are talking about mostly immigration cases that 
are not very serious and the people are detained. So they are plead- 
ing out to time served. 

There is no need for a variance. They are getting time served. 
There are differences in procedures. There are some jurisdictions in 
which the probation officer and the government and the court fact 
bargain and they fit the sideline to the agreement of the parties. 

I believe the Middle District of Georgia to be one of those dis- 
tricts. So there isn’t any need for a variance because they crank the 
guidelines down to fit the agreement of the parties. 

In other districts, like Massachusetts, the prosecutors probably 
know that the judges may very well vary. So they overcharge. They 
charge the most serious thing. They go for every upward adjust- 
ment they can find because they probably know it is going to come 
down. 

That is why if you really want to get serious about looking at the 
reality of inter-district disparity what you have to look at is aver- 
age sentence lengths, and my understanding — and there is a study 
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and I cite it in my testimony — is that average sentence lengths in 
terms of variations among districts is actually lower now than it 
was when Booker was decided. 

Mr. Conyers. Well, then I want the professor — Professor Otis to 
know that we are not this afternoon going to reimpose mandatory 
sentencing. I have had a very unpleasant experience with all of the 
mandatory sentencing that goes on in this country. 

Mr. Sensenbrenner. Gentleman’s time as expired. 

The gentlewoman from Florida, Ms. Adams? 

Mrs. Adams. Thank you, Mr. Chair. 

Mr. Miner, I was just reading and I noticed that Judge Copp of 
Nebraska has publicly suggested on Doug Berman’s sentencing 
website that the individual sentencing statistics for judges be pub- 
lished. 

And it says although it has the data and although it releases 
data by a court-by-court basis, the Commission has never publicly 
released information on the extent to which an individual Federal 
judge sentences within or outside the guidelines. 

It is important to note, you know, according to Judge Copp — in 
short, it is time for Federal sentencing judges like me to pay the 
piper. 

Do you agree and do you support the Sentencing Commission 
publishing sentencing data for individual judges? 

Mr. Miner. I do think that that should be done, whether there 
is a desire perhaps to not name the judge but to identify that with- 
in a particular courthouse in one corridor somebody is going below 
the guidelines consistently and around the corner on the exact 
same floor you are more likely to get a more serious sentence every 
single time where you have similarly situated defendants and simi- 
lar crimes. 

Where you are arrested and the judge that you draw should not 
be a mitigating or an aggravating factor. We have a Federal sys- 
tem. There should be consistency not just in the same courthouse 
and on the same floor or district by district but across the country, 
and we are failing in that. 

Mrs. Adams. Mr. Otis, child porn variances are the largest com- 
pared with other crimes, apparently. Do you have any evidence or 
theories on why this is? 

Mr. Otis. I am sorry. Could you repeat the question? I didn’t 
hear it. 

Mrs. Adams. The child — child porn variances are the largest com- 
pared to with other crimes. Do you have any evidence or theories 
on why this is? 

Mr. Otis. What is that 

Mrs. Adams. Child pornography. 

Mr. Otis. Child porn. I am actually — it has been years since I 
have been in the U.S. Attorneys Office and I am no longer conver- 
sant with particular categories of sentencing. The thing that I am 
conversant with is that in my district, the Eastern District of Vir- 
ginia, is apparently quite unlike Judge Saris’ district. 

We continue to follow the guidelines about 74 percent of the time 
and I am happy to say there is equal justice going there. But I 
don’t know the answer to your specific question. 
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Mrs. Adams. Judge Saris, I listened intently as my colleague did 
when our Chairman was asking you but I never heard the answer. 

Have you looked into why there is the disparity between you and 
Georgia — your district and Georgia’s district? Have you looked at 
the variances and do you have that data and have you compiled it 
and do you have an answer? 

Judge Saris. Yes, we do have the data of the differences between 
all the districts. 

Mrs. Adams. Have you looked into it? 

Judge Saris. We have looked into it. We believe — well, we 
haven’t gone — coded for each individual judge but we have looked 
at it and we are concerned and, you know, part of — this is the 
judge — it is nothing that the judge is doing wrong. This is what the 
judge is doing in response to the Supreme Court case law. They 
must look at this data and some of it 

Mrs. Adams. Okay. Let me ask you this. 

Would you share — publish your data on sentencing for individual 
judges? 

Judge Saris. The Commission has a policy not to release identi- 
fying — 

Mrs. Adams. Why not? 

Judge Saris [continuing]. Information with respect to individual 
judges. The judicial — I think at this point the Judicial Conference 
has that policy and we do as well. 

Mrs. Adams. You were recently interviewed and that interview 
was published on the Third Branch, the website of the U.S. courts. 

In the interview, you revealed that a recent study of Federal dis- 
trict judges found that 70 percent felt that the penalties for receipt 
and possession of child pornography were too high — a sentiment 
likely responsible, and I quote, “a sentiment likely responsible for 
a more than 40 percent variance rate.” 

Do you believe or have cause to believe that the enormous vari- 
ance is due to a policy objection over the sentences for child pornog- 
raphy by the U.S. judges in question? 

Judge Saris. Yes. I think that in child pornography what we 
have seen is a rate of variance of about 40 percent and an extent 
of variance of about 40 percent. Widespread dissatisfaction 

Mrs. Adams. Well, let me ask you this then. Do you believe that 
law enforcement of the United States as it applies to child pornog- 
raphy should depend on the sentiment of the U.S. judges about the 
severity of the sentences? 

Judge Saris. Well, we have concerns 

Mrs. Adams. Yes or no. 

Judge Saris [continuing]. About the policy. We have advocated 
that there be stricter review for policy disagreements. But also, I 
have to say, that if you see that level — that groundswell of people 
unhappy that is the obligation of the Commission to come back and 
we are doing a report on child pornography. We are going to drill 
down on that, yes. 

Mrs. Adams. Do you believe that child pornography is a dan- 
gerous thing for children? 

Judge Saris. Yes. 

Mrs. Adams. So I think that we need something looking into this 
if you have got a 40 percent variance 
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Judge Saris. Yes. We agree totally. 

Mrs. Adams [continuing]. On sentiment. On sentiment. That 
really worries me as a former law enforcement officer. 

Judge Saris. I agree. 

Mrs. Adams. My time is short. 

Mr. Felman, you state that the Commission should collect more 
data. You also say that the advisory system we have now does not 
need to change. Then why do we need more data? 

Mr. Felman. Well, the reason for more data is to make the advi- 
sory system better so that we can study what we are doing and see 
what actually works. 

Mrs. Adams. Well, you wanted 

Mr. Sensenbrenner. The time of the gentlewoman has expired. 

The gentleman from Florida, Mr. Deutch? 

Mr. Deutch. Thank you. Chairman. 

Mr. Felman, we have learned in this series of questions in this 
hearing this morning that the — that Georgia, apparently, is the 
gold standard. Massachusetts — Massachusetts, apparently, leaves 
much to be desired. 

In your testimony, you asserted that the ABA has been opposed 
to mandatory minimums for 40 years and one of the goals of the 
sentencing guidelines was to reduce unwarranted disparity in sen- 
tencing and treat similar offenders and offenses similarly. 

But, and this gets to the point of Georgia and Massachusetts 
which has seemed to come front and center here, you also argue 
there exists an equally important objective treating dissimilar of- 
fenders and offenses differently and avoiding unwarranted uni- 
formity. 

Can you talk about the negative effect that unwarranted uni- 
formity in sentencing has on the justice system in this country? 

Mr. Felman. That was the principal defect in the binding guide- 
lines — the failure to distinguish different offenders differently and 
to treat them differently. 

It is inherent in the nature of sentencing. The mix of factors that 
could justify a sentencing outcome is as rich as human experience 
itself It is not simply possible to write down in advance all of the 
things that you might want to look at or consider and weigh them. 

This was recognized by the Congress in the Sentencing Reform 
Act. This was recognized by the Commission in their promulgation 
of their guidelines. They did the best they could. 

But even the best system of binding guidelines is going to suffer 
from an inability to effectively distinguish between differently situ- 
ated offenders. That, of course, is the principal flaw of mandatory 
minimums and the reason why the ABA has opposed them for 40 
years, the Judicial Conference and the American Law Institute for 
50 years. 

It is the logical equivalent of sentencing by temper tantrum. It 
is like we are going to look at one consideration and one consider- 
ation only, one that usually bears little resemblance or rationality 
to the culpability of the offender and base the entire sentence on 
one thing. 

The beauty of the advisory system 

Mr. Deutch. Let me — Mr. Felman, let me stop 



214 


Mr. Felman [continuing]. Is that Massachusetts may he better is 
because they may be more accurately and more fairly distin- 
guishing different offenders and treating them differently. 

Mr. Deutch. Let me — let me just go back to that previous point 
that you made. Can you — can you give us some examples? 

When you talk about — when you talk about sentencing by temper 
tantrum there is a sentiment among some on this Committee that 
we ought to go back to what had previously been referred as the 
good old days where we set the sentences and judge them and so 
there is no leeway. 

Can you give us some examples — specific examples of why that — 
why that is problematic? 

Mr. Felman. Well, I think the crack cocaine example is the per- 
fect example. There was a sort of a hysteria over the death of a 
basketball player that led to basically an auction where you all 
were bidding against each other on who could raise the highest 
sentences. 

It is sentencing by sound bite, and what we see is just a relent- 
less upward ratchet — ^you know, what is the crime du jour — what 
does the American people want us to look like we are serious about 
today. 

And so the result was penalties for crack — for crack defendants 
where a handful of a substance would get you 10 years. It was ab- 
solutely wrong. Everyone recognized it and yet it took us almost 20 
years to fix it. 

Mr. Deutch. Judge Saris, proponents of mandatory guidelines 
often don’t realize that sentencing judges are giving the Commis- 
sion feedback every time — every time there is a variance from the 
guidelines, and exercises of reasonable discretion in cases that war- 
rant it. 

What happens with that feedback? 

Judge Saris. Yes. We have 83,000 judgments last year which we 
coded, analyzed and reported on. So we start to see when there are 
variances or regional differences. Part of that goes into our guide- 
lines. That is how we — how we implement and change guidelines. 
It also goes into the reports which we give to Congress, and we also 
respond to requests from all of you. 

So we look at absolutely every sentence, code it, analyze it and 
get it back to the public either in terms of policy or in terms of re- 
ports. 

Mr. Deutch. How do you use it to modify guidelines? 

Judge Saris. How do we 

Mr. Deutch. How do you use it to modify guidelines? 

Judge Saris. Well, one big area right now is when we were look- 
ing at the issue of straw purchases last year, for example. We 
looked at what exactly — we really went right into what people were 
doing for straw purchases of guns. 

Were they going across the border — we could find out that about 
a third of the guns were going across the border to Mexico in our 
straw purchasing cases. We were able to look at what was going 
on with — why were judges varying. 

Well, sometimes it was because the girlfriend who bought the 
gun for the boyfriend. So we were able to actually use that in peg- 
ging what — pegging the guideline. 
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Mr. Deutch. I appreciate the thoughtful response. Thank you. I 
yield back, Mr. Chairman. 

Mr. Sensenbrenner. The gentleman from Pennsylvania, Mr. 
Marino? 

Mr. Marino. Thank you. Chairman. 

Good morning, ladies and gentlemen. Mr. Felman, I take issue 
with your statement about prosecutors overcharging. 

I was a district attorney for 12 years and I was a United States 
Attorney for over 6 years, and one of the main goals that I tried 
to achieve and my staff tried to achieve was to seek justice — not 
to put people in prison but to seek justice. 

And I can’t remember any time in those 18 years as a prosecutor 
my staff or myself intentionally overcharging someone because of 
sentencing. 

Do you have some statistics? Do you have some information of 
which I am not aware that that is occurring? 

Mr. Felman. Well, and maybe I overstate the case. 

The point I was trying to make is that there are differences in 
regional practices, and maybe overcharging is the wrong word. 
They know the justice they seek and I am not suggesting that they 
are seeking results that are unjust. 

What I am suggesting is that they know in the various proce- 
dures in which they are working with how to get to that sentence 
and they know in some instances that it is necessary to push for 
a guideline range that is higher than what is just because they 
know the end result will be just because they have judges that are 
likely to vary. 

Mr. Marino. Let me share this with you — that, again, in my 18 
years and with my staff, which was — we were in the Middle Dis- 
trict of Pennsylvania — a top notch staff, and actually I have to say 
most if not all of the judges, I think, were perfect examples of what 
Federal judges should be. 

I know there is a variance across the country. But our specific 
goal was if we charged someone we believed that there was enough 
evidence for a conviction and that is where it ended. The judging — 
the sentencing was up to the judge with recommendations from the 
prosecutors. 

Judge Saris, you indicated in your testimony that the Commis- 
sion is thinking about proposing presumptive guidelines, maybe 
like a hybrid, which would be something of a cross between advi- 
sory and mandatory guidelines. 

I have some questions about whether the presumptive guidelines 
would work or if they would satisfy the court’s concerns in light of 
Booker. But for now, when the Commission produces a plan for pre- 
sumptive guidelines could you simultaneously produce a plan for 
mandatory guidelines as well? 

Judge Saris. Well, what we have encouraged is that the guide- 
lines be given great weight — substantial weight. We have taken 
that language out of some of the Supreme Court cases — respectful 
weight. So your — if Congress asks us to try and come up with such 
a plan we, of course, are going to work with Congress. 

We view ourselves as at the intersection of Congress, the execu- 
tive and the judiciary. You — if you ask us to work with you we are 
going to work with you. 
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Mr. Marino. Do you — I am asking for an opinion or your experi- 
ence, not an opinion — what you have — what you have heard from 
other judges. 

It is the consensus, at least among prosecutors, that many judges 
do not like mandatory sentencing. Could you expand on that a little 
bit? And if your answer is yes, explain to me. 

Judge Saris. I think many judges don’t like mandatory sentences 
but the Commission will be coming out with a report, and I keep 
saying that — it is actually sort of imminent but not yet final — on 
the whole range of mandatory sentencing in the Federal system. 

And so we are going to be coming out — we are going to actually 
study, if you look at the separate mandatories, how they affect dif- 
ferent people, how — what their effect is racially as well as incon- 
sistencies in applications across the country. 

And then, I think, that everyone will have the data necessary to 
see as a policy matter what people want to do. But I think you are 
right to say most judges don’t like them. 

Mr. Marino. How about — what is your position on Congress tak- 
ing on its responsibility of enacting legislation particularly con- 
cerning mandatories? 

Judge Saris. What we think — and this is, as I say, it is a unani- 
mous set of proposals — what we want at this point a strong and ef- 
fective advisory guideline system and that is why we came up with 
these proposals which — it is a difficult area. 

The Supreme Court keeps ruling. But we have come up with lan- 
guage right from the Supreme Court case law which we think, like 
the presumption of reasonableness across the appellate courts, 
which we think will provide an effective system. So it is what we 
want you to do. 

Mr. Marino. Chairman — Chairman, may I have 10 seconds? 

Mr. Sensenbrenner. Without objection. 

Mr. Marino. Thank you. If there are mandatories why is the 
Commission needed? 

Judge Saris. If there are 

Mr. Marino. If there are mandatory sentencing why is the Com- 
mission needed? 

Judge Saris. Well, let me — at least the way they are functioning 
right now 

Mr. Marino. Quickly, please. 

Judge Saris [continuing]. It is a mandatory floor and so what we 
do which is make proportional sentences and we also take into ac- 
count, you know, did you have a gun, were you a minor, a major 
role — all that. 

Mr. Marino. Okay. Got it. 

Judge Saris. We sort of take into account the individual charac- 
teristics of the crime, and we are asking you to help us on offender 
characteristics. 

That is a one-size-fits-all on my 

Mr. Marino. Well, what I was 

Mr. Sensenbrenner. Okay. Gentleman’s time has expired. 

Mr. Marino. Thank you. Chair. 

Mr. Sensenbrenner. Gentleman from Georgia, Mr. Johnson? 

Mr. Johnson. Thank you. 
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Is it just one of you all who have actually served as a judge, on 
our panel? Have either three of you served as a judge? Okay. And 
then 

Mr. Sensenbrenner. Let the record show the other three wit- 
nesses shook their heads in the 

Mr. Johnson. In the negative. Thank you, Mr. Chairman, for the 
purposes of the record. 

And I will say that it is interesting. We have these oversight 
hearings and we come in to examine the various issues that the ju- 
diciary is confronted with and each of us have 5 minutes to raise 
our parochial concern he it child molestation or drug cases or, you 
know, whatever the case might be — disparities between circuits or 
districts, and we don’t enable you to enlighten us because we don’t 
have time to listen to you. 

We are just simply trying to get out our sound bites. And then 
based on that inexact process, we on this Committee then formu- 
late the rules and even get to the point of micromanaging the af- 
fairs of Federal judges — people who have been to school, practiced 
law, become judges, heard numerous cases, have developed judicial 
wisdom, see the defendants coming before them. 

They have an opportunity to size them up in addition to all of 
the other factors that are on paper that are presented to the court. 
The court is then, because it has been directed to by people who 
are interested in sound bites and parochial concerns and who have 
never served as judges, never even tried a case, many of them. 
Some of them are not even lawyers, and they tie the hands of the 
judges, and make the judges into mechanical slaves to apply a rigid 
set of guidelines that often make absolutely no sense in practical 
reality and often result in gross miscarriages of justice. 

And some of that is due to the prosecutorial decisions that are 
made in terms of what to charge people with and, you know, I 
mean, that is just the bottom line. 

So we are going to have some disparities in terms of sentencing 
regardless of whether or not there is a rigid setup or whether or 
not we go back to allowing judges to do what they do, which is to, 
based on all of the factors involved, make a wise and just decision. 

Can anyone tell me why is it that our current mechanical system 
is better than the one that we had prior to 1997 where we — where 
we allowed judges to, within broad parameters set by the legisla- 
ture in terms of range of punishment, sentences — when we allowed 
judges to exercise judicial discretion why is it — why is what we are 
doing now better or is it better than what we were doing back 
then? We had a sentence — we had a parole board that could make 
decisions on early release. What was wrong with that set-up that 
most states still follow? 

If I could hear from Judge Saris first and then Mr. Felman. 

Judge Saris. Thank you. I was actually a staff member like a lot 
of the folks here on the Senate side when the Sentencing Reform 
Act first started coming through and I remember that the concerns 
were not just about regional disparities but judge disparities. 

And so this was viewed — no sentencing system is a perfect sys- 
tem — this was viewed as the compromise system to take sentencing 
out of politics and to try and come up with guidelines which both 
eliminated the unwarranted disparities and differences but also to 
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allow some flexibility to take into account the individuals, and this 
is supposed — and I think 

Mr. Johnson. Does it work better? 

Judge Saris. Excuse me? 

Mr. Johnson. Does it work better? 

Judge Saris. I wasn’t a judge before then. I was — I was — ^but I 
think at this point most judges are — ^believe that the current sys- 
tem is working. 

Mr. Johnson. Okay. All right. Let me ask Mr. Felman. 

Mr. Felman. I think a lot of what you have just articulated is 
the explanation for why the United States Sentencing Commission 
is more important now than ever. We have an advisory system and 
we need somebody to be giving these judges advice. 

The Sentencing Commission has the expertise and the resources 
to study that and to do it. In theory, at least, they should be re- 
moved from the political process. 

That is why I think this body ought to minimize its directives to 
them. And we may have achieved the perfect balance of allowing 
judges to be judges but be guided by the advice and empirical data 
that can be provided by an agency such as the Sentencing Commis- 
sion. 

Mr. Johnson. Thank you. I will yield back. 

Mr. Sensenbrenner. The gentleman from Arkansas, Mr. Grif- 
fin? 

Mr. Grifein. Thank you, Mr. Chairman. 

Judge Saris, I wanted to ask you what your view is of mandatory 
guidelines as opposed to presumptive, and what if anything has the 
Sentencing Commission been doing to put out a proposal or some 
guidelines for the Congress — your view on mandatory guidelines? 

Judge Saris. Thank you. As I mentioned in my testimony, we are 
about to put out a major report on mandatory minimum sen- 
tencing. 

We are looking at it in the drug area. We are looking at it in the 
gun area. We are looking at it in the child pornography area and 
in aggravated identity theft. Probably left one out. 

And we are going to look at how it has been applied across the 
districts — whether they are been consistently applied, whether they 
are too serious, whether they are not too serious. 

As you know, we have a strong data collection section and we are 
going to be providing Congress with the data to evaluate it and it 
should be out in the immediate future. 

Right now, we are here to talk about at least, you know, 
strengthening the guideline system and making sure that it is as 
effective as we can make it and providing advisory guidelines for 
the judges and sort of working up the area of appellate review. 

Mr. Griffin. Just to clarify, you talked earlier about a plan that 
you on the Sentencing Commission have put out. That relates to 
the presumptive guidelines primarily, not mandatory, correct? 

Judge Saris. Yes, that is correct. And I wouldn’t — I am not even 
sure I actually would describe it as presumptive because the Su- 
preme Court has said that that is unlawful. The Supreme Court 
has been so active in this area. 

What we are trying to do — and it is sort of the questions that 
have been coming to me about why these districts variations — is we 
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are trying to sort of — right now, courts are supposed to look at indi- 
vidual characteristics of an offender as well as guideline character- 
istics. There is a whole array of things that you look at, and what 
we want to make sure is that judges are still giving strength — re- 
spectful weight, whatever word you want to give — to the — to the 
guidelines. 

Mr. Griffin. So in terms of the Commission’s work, is it fair to 
say that you have — well, you tell me. Have you spent a lot of time 
looking for a way for a mandatory system to pass constitutional 
muster or have you heen focused more on the advisory side? 

I am just trying to figure out behind the scenes where your focus 
is and whether mandatory is a part of the conversation there. 

Judge Saris. Let me start with — of course, it is part of the con- 
versation because Congress told us to be. And so we have been 
studying it as hard as we can and you are going to get this massive 
tome pretty soon. 

Mr. Griffith. That is the right answer. No, I am kidding. 

Judge Saris. But in terms of right now, our focus has been trying 
to examine, study, code all the judgments that come through, re- 
spond where judges are varying a lot to see if we can — we can 
make it better but also what we want to do is make sure that 
judges are giving sufficient weight to the guidelines and that is 
why right now our focus is on the guideline system — the advisory 
guideline system. 

Mr. Griffin. Thank you. 

Ms. Adams, would you like a little bit of time that I have left to 
follow up with Mr. Felman? I yield to Mrs. Adams. 

Mrs. Adams. Thank you. 

Mr. Felman, the last question I asked you was about the data 
collection. You said you were for the data collection — that you need- 
ed more data. Well, in particular, you know, you state, you know — 
you want to know more about the exact reasons why a judge de- 
cides to give the sentence. Is that correct? 

Mr. Felman. Yeah. I think that — as I say in my testimony, my 
experience has been frivolous people don’t get appointed to the Fed- 
eral bench in this country. They have valid and serious reasons for 
doing what they are doing, and I think we could benefit from 
studying that and learning from that. 

So if there are consistent problems with a 

Mrs. Adams. Let me ask you something. What kind of law do you 
practice? Is it defense? 

Mr. Felman. Primarily, yes, ma’am. 

Mrs. Adams. So as a defense attorney knowing how — exactly how 
and what criteria a judge needs or uses to impose lenient sentences 
could possibly help one of your clients, correct? 

Mr. Felman. Well, let me clarify first that 

Mrs. Adams. Because there is disparity and then we don’t have 
a good understanding as to why these judges are doing other than 
their own personal preferences at this point. So I just wonder 
would that help in deciding which courts or what judges you would 
want to be in front of 

Mr. Felman. Well, I happen 

Mrs. Adams. Judge shopping. 
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Mr. Felman. I happen to be a practicing criminal defense attor- 
ney but my testimony today is on behalf of the American Bar Asso- 
ciation. 

Mrs. Adams. But the question I asked was would it help in judge 
shopping? 

Mr. Felman. Would it help in judge shopping? 

Mrs. Adams. Yes. 

Mr. Felman. I don’t get to shop for my judges. They are as- 
signed. What 

Mrs. Adams. But if you have certain cases would you not be bet- 
ter in that courtroom than others knowing how they decide their 
verdicts? 

Mr. Felman. Well, there isn’t any question that there are some 
judges that are more sympathetic to arguments that the guideline 
sentence is not a reasonable one. 

Mrs. Adams. Thank you. 

Mr. Sensenbrenner. The time of the gentleman from Arkansas 
has expired. 

The gentlewoman from Texas, Ms. Jackson Lee? 

Ms. Jackson Lee. Thank you, Mr. Chairman, and thank the 
Ranking Member for this important review and I would like to 
yield 30 seconds to the gentleman from Virginia, Mr. Scott, the 
Ranking Member. 

Mr. Scott. Thank you, and I thank the gentlelady for yielding. 
Just ask Judge Saris, you have been asked several times about the 
desirability of mandatory guidelines. 

Isn’t that exactly what Booker and the line of cases found uncon- 
stitutional? 

Judge Saris. Well, I think what Booker found is that you can’t 
have judge-found facts to increase the maximum sentence that a 
defendant can face and at first it started with Apprendi and then 
it moved on to Booker in terms of the guideline range. 

Right now, there is, I think, a 5-4 split on the United States v. 
Harris that mandatory minimums are still constitution. So it is the 
maximum we can’t 

Mr. Scott. Mandatory guidelines 

Judge Saris. In terms of mandatory guidelines they are unconsti- 
tutional. 

Mr. Scott. Thank you. I yield back. 

Ms. Jackson Lee. I thank you very much, and I guess, Mr. 
Felder, I want to raise up the banner of defense lawyers and pros- 
ecutors. 

I think they all are tools of a justice system that we want to be 
proud of and I know on the Federal cases in particular, at least in 
the Southern District, you are assigned your judges and I assume 
from the location that you come you are assigned as well. 

So I want to focus on the 5-4 decision. We are glad to cite 5- 
4 decisions in many, many cases. That is the nature of the Su- 
preme Court. 

There are nine members and so a 5-4 decision is the majority, 
and the majority made a decision specifically to indicate, if I might, 
that the — under the sentencing guidelines the provision making 
the guidelines mandatory was excised — deleted. 
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And I think in the wisdom of the Supreme Court that do not un- 
dertake a review of facts — they assess the arguments on the law 
and whether there was a violation of such, made a decision that 
the arbiters of the law — judges, the Federal judges, you know, in 
this particular instance — have the wherewithal to make decisions 
based upon the presentation in the courtroom. 

I am going to pose a question to you but let me — as I acknowl- 
edge the new chairwoman of the Sentencing Commission, I have to 
acknowledge my fellow Texan, Judge Hinojosa, who is here and 
thank him so very much for his service. 

We have our meetings on airplanes and so we get a lot of work 
done but it is all above board though, of course. But let me just 
pose to you that question. 

Isn’t that a very strong statement that constitutionally, legally, 
the Supreme Court made a decision to excise that mandatory provi- 
sion under the SRA? 

Mr. Felman. Based on the principle that the Sixth Amendment 
entitles you to a jury trial, and if there is going to be a fact found 
that is going to mandate an additional penalty you have to have 
the jury decide that. 

So these discussions that we have been having today about a 
binding or mandatory guideline system, in order to be constitu- 
tional, presuppose that the facts that would be used to drive that 
guideline range would be put to a jury. And what I think there 
needs to be an understanding about is the complexity of a system 
like that and the difficulty of solving what has been presented here 
to be one of undue and unwarranted disparity. 

You are only going to be able to put a certain number of facts 
to a jury in order to keep a jury from getting completely bogged 
down while at the same time having a system that bears some re- 
semblance to fairness. 

And so as much as I have studied that, you are going to have 
to simplify it, and when you simplify it it means that the ranges 
that result from that verdict are wider. 

And when you consider that the average variance is 12 months 
what that means is you could overhaul the system completely — go 
through all of that complexity — and at the end of the day end up 
with a cluster of sentencing results that is no tighter and, indeed, 
may even be broader. 

Ms. Jackson Lee. Well, let me — as I go to Judge 

Judge Saris. Saris. 

Ms. Jackson Lee [continuing]. Saris — I am so sorry — there are 
mandatory sentencing such as when a jury rules or if in a manda- 
tory context when the jury ruled and they might have a bunch of 
facts and maybe they just get something, they give a rendering — 
a judgment — and then that mandatory comes in. 

There is also a sentencing part of the trial. Is that not correct. 
Judge Saris? 

Judge Saris. No. But there usually isn’t although it is true 
that 

Ms. Jackson Lee. Well, let me — let me just say this because I 
do want to be corrected on that. What I am saying is there is an 
opportunity to present testimony by the defense on mitigating cir- 
cumstances — religion, family, didn’t do it, whatever. I am talking 
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about in terms of the character of the defendant but the defendant 
not testify. Is that correct? 

Judge Saris. Yes, that is — that 

Ms. Jackson Lee. Okay. So what I am saying is 

Mr. Sensenbrenner. Time of the gentlewoman has expired. The 
gentleman from 

Ms. Jackson Lee. Can I have an additional 10 seconds for her 
to answer the question? 

Mr. Sensenbrenner [continuing]. Nevada, Mr. Amodei. 

Ms. Jackson Lee. Mr. Chairman, you are so rude. Thank you 
very much. 

Mr. Amodei. Thank you, Mr. Chairman. I have nothing at this 
time. 

Ms. Jackson Lee. You are so rude. 

Mr. Sensenbrenner. Mr. Amodei. 

Ms. Jackson Lee. We are trying to get something accomplished 
here and you won’t even allow — ^yield a Member an extra 10 sec- 
onds or 15 seconds. Let the record indicate how rude you are. We 
are in the middle of engaging and getting facts. 

Mr. Sensenbrenner. The Chair — the Chair recognized the gen- 
tleman — 

Ms. Jackson Lee. We are getting facts, Mr. Chairman, and I 
was 

Mr. Sensenbrenner. Well 

Ms. Jackson Lee [continuing]. Posing a question to Judge Saris. 

Mr. Sensenbrenner. Well, if 

Ms. Jackson Lee. And I was not that much over my time and 
you have allowed other Members to go over their time. 

Mr. Sensenbrenner. If the gentlewoman would bother to show 
up on time then maybe she would get all the facts. The gentleman 
from 

Ms. Jackson Lee. I come on time when I am not doing anything. 

Mr. Sensenbrenner [continuing]. Nevada, Mr. Amodei, is recog- 
nized. 

Ms. Jackson Lee. I am in a Homeland Security Committee 
marking up to make this country safer. So don’t instruct me about 
being on time. I am glad to be here. 

Mr. Sensenbrenner. The gentlewoman is out of order. 

Ms. Jackson Lee. That is how responsible I am. I come to a 
Committee hearing 

Mr. Sensenbrenner. The gentlewoman is out of order. The gen- 
tlewoman will sit down. 

Ms. Jackson Lee [continuing]. When I come when I have an- 
other markup going on. You are rude and insulting when we are 
trying to get information. 

Mr. Sensenbrenner. The gentleman from Nevada, Mr. Amodei? 

Ms. Jackson Lee. Thank you, Mr. Chairman. You are only here 
because you are in the majority. May not last long. 

Mr. Amodei. Thank you, Mr. Chairman. I have nothing at this 
time. 

Mr. Sensenbrenner. Does the gentlewoman from Texas, Ms. 
Jackson Lee, wish to ask more questions? 

Ms. Jackson Lee. I am sorry. Pardon me? 
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Mr. Sensenbrenner. Does the gentlewoman from Texas, Ms. 
Jackson Lee, wish to ask more questions? 

Ms. Jackson Lee. Thank you for your courtesy, Mr. Chairman. 

Judge Saris, as I was posing the question to get information be- 
fore I move back to the Homeland Security Committee, which de- 
layed me from coming to this meeting and they are still continuing, 
in the course of the defendant putting forward information that 
might impact a sentencing, under the advisory standards there is 
the ability of the court to assess that as well as the facts that the 
jury has assessed already. 

Is that not the case? 

Judge Saris. Yes. That is absolutely the case in the sentencing 
portion of it. 

Ms. Jackson Lee. So there can be, if you will, the disparities 
that would come about through mandatory sentencing that would 
not allow that kind of view from the integrity of the court. Is that 
not correct? 

Judge Saris. Yes, that is correct. And 

Ms. Jackson Lee. So why would we want to argue for putting 
in place a mandatory in light of or making these particular regula- 
tions stronger in light of Booker instead of taking advantage of 
Booker and yielding to the judgment of the court looking at the 
whole of the facts? 

Judge Saris. Right now under Booker, you are absolutely correct 
that a judge must not — may not — may look at it and must look at 
the — all the statutory factors so that it — right now, what we are 
trying to propose is to make sure that judges take the guidelines 
seriously and then still have the flexibility to vary when appro- 
priate. 

Ms. Jackson Lee. You need to expand on that a little bit. 

Judge Saris. I think what I am trying to say is right now under 
the advisory guidelines system judges start — it is a three-part sys- 
tem. You start with the guidelines. Then you can depart under 
guideline-sanctioned departures and then you can vary if you 
choose. 

The Supreme Court has said you must look at the statutory fac- 
tors in 3553(a) and judges will look at individual offender charac- 
teristics. What we have urged the Congress to do as one of our pro- 
posals is the sentencing courts are directed to look at individual 
characteristics. The Commission has been instructed in its guide- 
lines at least for some of the factors that those aren’t ordinarily rel- 
evant or they shouldn’t be considered. 

And so what we are trying to do is — I think some of the dis- 
connect that we have been talking about and the differences be- 
tween the districts is that some judges are — that many judges are 
looking at those guidelines because that is what the Supreme 
Court tells them to do and that they are doing their job. 

But the flip side is the Commission, and we have been instructed 
that certain things like employment and education and vocation 
and family ties and community ties shouldn’t generally be consid- 
ered. So 

Ms. Jackson Lee. And you have been instructed by whom? 

Judge Saris. The Congress. It is part of our enabling statute in 
Section 994. 
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Ms. Jackson Lee. Well, and now that you have the authority to 
recommend on advisory, would you not he able to recommend coun- 
tering the Congress — when I say countering, recommending that 
we should — there should be an expanse to include those particular 
points? 

Judge Saris. Well, there is a strong doctrinal tension between 
these two provisions and that is why we are encouraging Congress 
to take a look at that and basically call that. 

Ms. Jackson Lee. But I think what confuses me is the fact that 
you are also suggesting a mandatory approach. You want us to 
mandate that don’t forget to look at character, job, associating with 
the community. Is that what you are suggesting? 

Judge Saris. No. No. What we want people to do is take seri- 
ously the guidelines and provide for robust appellate review. 

In terms of the offender characteristics, all we are saying is that 
judges are routinely taking them into account because the Supreme 
Court told them to. 

But there is this other statute that says to us, the Commission, 
don’t promulgate guidelines based on them and that is why we are 
saying that there is this tension which may be accounting for some 
of these statistics that various people have flagged here. 

Ms. Jackson Lee. Well, let me finish on this side of the Chair- 
man’s now courtesy. Let me just finish on this. 

Aren’t you seeing in the crack cocaine and the letters and the re- 
view that is going on that you are able now to impact on the dis- 
parities that occurred in terms of the high numbers of African 
Americans and other minorities under that — are you seeing as this 
process is going forward, letters are going out, that you are less- 
ening the disparity at this time? 

Judge Saris. Yes. The Sentencing Commission took a leadership 
role on this for, I think, over 15 years and we were very gratified 
when the Congress passed the Fair Sentence Act. 

The amendment actually doesn’t go into effect until November 
1st because 

Ms. Jackson Lee. But you are reviewing now, are you not? Are 
you not reviewing? 

Judge Saris. It doesn’t go into effect until November 1st because 
you, the Congress, have the right to reject it. So that becomes the 
effective date. And if that goes into effect, it can affect as many as 
12,000 people but it first has to go through a judge who then must 
do a public safety review — in other words, to make sure that we 
are not releasing somebody who is inappropriate to be released and 
that is how it worked last time. 

Mr. Sensenbrenner. The gentlewoman’s time has 

Ms. Jackson Lee. Thank you, Mr. Chairman. 

Mr. Sensenbrenner [continuing]. Again expired. Does the gen- 
tleman from Nevada wish to ask a question or two? 

Mr. Amodei. No thanks, Mr. Chairman. 

Mr. Sensenbrenner. Okay. The Chair recognizes the gentleman 
from Virginia for a unanimous consent request. 

Mr. Scott. Mr. Chairman, I ask unanimous consent to enter into 
the record letters from FAMM (Families Against Mandatory Mini- 
mums), the NACDL (National Association of Criminal Defense 
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Lawyers), Federal Defenders, and the Constitution Project, all in 
support of the advisory system. 

Mr. Sensenbrenner. Without objection. 

[The information referred to follows:] 


Testimony of Mary Price, 

Vice President and General Counsel 
Families Against Mandatory Minimums (FAMM) 

Flearing on “Uncertain Justice: The Status of Federal Sentencing and the 
U.S. Sentencing Commission Six Years after U.S. v. Booker" 


Subcommittee on Crime, Terrorism and Homeland Security 
House Committee on the Judiciary 


October 12, 2011 
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Chairman Smith, Ranking Member Conyers, and members of the committee, my name is 
Mary Price and 1 am grateful for the opportunity to submit this statement on behalf of Families 
Against Mandatory Minimums (FAMM). Last month, FAMM celebrated its 20* year of fighting 
for individualized and proportionate sentences. 

FAMM has enjoyed working with members of this committee over the past 20 years to 
make our federal sentencing laws more just and rational. As they know, FAMM is not opposed 
to punishment for those who violate our nation’s laws. Nor do we oppose harsh punishment, 
including lengthy prison sentences, for those who pose a threat to our communities. For 20 years, 
however, we have sought to reform certain purportedly “tough on crime’’ policies, such as 
mandatory minimum sentencing laws, that have failed to live up to their sponsors’ promises 
while imposing extraordinary social and economic costs. 

We are especially proud of the successful bipartisan reforms, such as the federal safety 
valve, which has given courts much needed discretion to impose individualized and just 
sentences in certain cases without jeopardizing public safety. The safety valve was a 
congressional effort to ameliorate unduly harsh mandatory minimums that were applied to low- 
level, first-time, nonviolent drug offenders. Tt directs judges to waive drug mandatory minimums 
and has been used in more than 74,000 convictions since 1995.* This refonn has enabled the 
government to provide more appropriate sentences for non-violent, low-level drug offenders and 
save millions of dollars in taxpayer money while continuing to protect public safety. The safety 
valve demonstrated that, while mandatory sentences might ensure a superficial uniformity, 
everyone recognizes that judicial discretion can ensure that meaningful differences between 
offenders are not ignored. 

We applaud the Committee for calling this hearing and exercising its important oversight 
role on matters of criminal justice generally, and federal sentencing policies in particular. We are 
concerned, however, that today’s hearing is aimed not at collecting evidence and data about 
federal sentencing policies and soliciting ideas for improvement, but rather at building a case for 
specific changes that will hurt, not improve, the administration of justice and upset the 
Constitution’s separation of powers. Specifically, we think that any effort to make the sentencing 
guidelines mandatory or more binding on sentencing judges will: 


‘ U.S. Sentencing Commission. Soeircebook of Fedeievl Sentencing Statistics, Table 44 (2010), available at 
littpi/Avww.iissc.gov/'Data and Statistics/Aimual Reports and Scmx:ebooks/2010/SBTOC[0.hmi : U.S. 
Sentencing Commission, 1997-2009 Soeircebooits oeFeder,\l Sentencing Statistics, Table 44 (1997-2009), 
available at http://w,rAv,iissc.goY/T)ata and Stabstics./arci!wes,c:lTii : U.S. Sentencing Commission, Soeircebook 
oeFedekai.Sen l ENCiNG S I'A I is'i ICS, Table .19 (1996). available at 
lijlE>;/VMww,iissc.j)pv/pa(o_aaid_Sjalislics/A)).)EtaLRcporlyjii5d_Spurcebpoks/19%^^ 

2 
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(1) Rest necessarily on faulty premises, namely, that (a) the Sentencing Reform Act 

was to ensure that disparity (as opposed to mm'caratited disparity) was to be avoided at 
all costs; (b) sentencing courts have disregarded the guidelines in the wake of Booker-, (c) 
unwarranted disparity created by the courts has increased steadily since Booker, and (d) 
increased judicial discretion since has resulted in greater racial disparity in 

sentencing; and 

(2) Do more harm than good by concentrating extraordinary authority in the hands of 
federal prosecutors, a move that, in addition to posing a serious threat to our 
Constitution’s structural separation of powers and fundamental individual rights, 
including the right to jury trial, also will exacerbate the problem of unwarranted disparity 
that Booker’s critics allegedly seek to fix. 

Before explaining why we think some of the proposals we expect will be presented to the 
Committee at today’s hearing are wrongheaded, we believe it is important to consider the context 
in which today’s hearing takes place. First, 2.3 million Americans are currently in our federal 
and state prisons and jails.* One in 3 I adults is either in prison or jail, on parole or probation.^ 
“Indeed, the United States leads the world in producing prisoners, a reflection of a relatively 
recent and now entirely distinctive American approach to crime and punishment. Americans are 
locked up for crimes — from writing bad checks to using drugs — that would rarely produce 
prison sentences in other countries. And in particular they are kept incarcerated far longer than 
prisoners in other nations,’’ according to a New York Times report.'* 

The federal prison population stands today at 217,827 prisoners' — a five-fold increase 
since mandatory minimums and guidelines were enacted.** These prisoners strain the capacity of 
the Bureau of Prisons to house them. According to the Director of the Bureau of Prisons, who 
testified before Congress earlier this year: 

The current Continuing Resolution presents significant challenges for the BOP, as the 
number of inmates has increased, resulting in additional operational and staffing costs. 
System-wide, the BOP is operating at 35 percent over its rated capacity. Crowding is of 


* Pf.w Cektf.r ok the St.vtes, OkkinSI: 'I'riK ! .OKCi RKACir of Americas! Corrections 4 (2009), available a! 
hl(p::-/M’\vM’.pe\vcenleron(hes(ales.()rgAipl()adedh’iles:-FSFF linS 1 report FINAL IVhdi 3-26-09. pdf. 

"Id. at 5. 

"Imiiate Count in U.S. Dwarfs Other Nations'," Adam Liptack. New York Times. Apr. 23, 2008. available at 
http;//www.nytimes.coni/2008/04/23/us/23prison.html?pagewanted=print. 

^ Feder,\l Bureau or Prisons, WEEm' P opulation Report (Oct. 6. 20 ii). available at 
http;//www.bop.gov/iocations/weekly_report.jsp (last visited October ii, 20ii). 

Micluiel Naclimiinoff, Fed. Pub. Defender, E. Dist. of Va., The Sentencing Reform Act of 1984: 25 Years Later, 
Testimony before the U.S. Sentencing Commission (July 9, 2009), available at 
littp:/Av\v\v.ussc.gov/AGENDAS/2()()9()7()9/Nachmanorr_lcslimonv.pdr. 
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special concern at higher security facilities — with 50 percent overcrowding at high 
security facilities and 39 percent at medium security facilities. The BOP must manage 
severe crowding by double and triple bunking inmates. As of January 201 1, 94 percent of 
high security inmates were double bunked and 16 percent of medium security inmates 
and almost 82 percent of low security inmates were triple bunked, or housed in space not 
originally designed for inmate housing.^ 

This incarceration-reliant, budget-busting approach has prompted a backlash from many 
conservatives who once supported any and all policies that purported to “get tough” on crime. 
More and more conservatives are recognizing the limitations of a prison-first response to every 
crime problem, as well as the danger of increasing over-criminalization: the continual expansion 
of the federal criminal code with new, often vague prohibitions. For example, Right on Crime 
brings together prominent conservatives concerned about criminal justice policies, the 
burgeoning criminal code, and over-reliance on prisons.* 

Notwithstanding this backdrop, the Committee hearing is expected to focus largely on 
proposals that we fear do not simply purport to reduce unwarranted sentencing disparity, but that 
do so by making guidelines more mandatory and thereby virtually ensuring higher across-the- 
board sentences while hardening unwarranted sentencing disparity and uniformity. 

Second, we would note that the Committee hearing occurs at a time when criminologists 
of all stripes are both excited and confounded by the historic decrease in the nation’s crime rate. 
Many left-leaning experts believed crime would rise because of the severe economic downturn 
of the past few years. Many right-leaning experts predicted danger because economically 
depressed states finally began to reduce their prison populations in favor of less expensive 
alternatives. As one reporter noted. 

Nationally, the drop in violent crime not only calls into question the theory that crime 
rates are closely correlated with economic hardship, but another argument as well, said 
Frank £. Zimring, a law professor at the University of California, Berkeley. 

As the percentage of people behind bars has decreased in the past few years, violent 
crime rates have fallen as well. For those who believed that higher incarceration rates 


Statement of Harley G. Lappia Director of tlie Federal Bureau of Prisons, Before the U.S. House of 
Representatives Committee on Appropriations. Subcommittee on Conunerce, Justice, Science and Reiated Agencies 
1 (March la, 201 1), available at http://appropriations.house.gov/_files/03 15 1 lBOPDirectorStatement.pdf. 

RKtH'I'ON Ckimk. S'l'.Ai'KMKN t OF Principi.f.s, available (7/http://www.rightoncriine.com/the-consen''ative-case- 
ror-rcronu/slalcmcnl-or-priuciplcs/. 
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inevitably led to less crime, ‘this would also be the last time to expect a crime decline,’ 
he said.”^ 

The historic drop in crime, which admittedly cannot continue forever, is important to 
keep in mind because we believe that several of the proposals for reform that the Committee is 
expected to consider will ensure longer sentences for more offenders, regardless of whether any 
evidence is offered to suggest that these longer sentences will reduce crime. 

1. The Faulty Premises of the Need for Booker “Fixes”: 

a. The Sentencing Reform Act (SRA) sought to eliminate all disparity. 

According to critics, since the Supreme Court handed down its opinions in Uniled Stales 
V. Booker, 543 U.S. 220 (2005), courts have increasingly disregarded the federal sentencing 
guidelines, have drifted farther from guideline-based sentences, and injected race into their 
sentencing decisions. These critics call for so-called ""Booker fixes” in order to restore the 
guidelines to their true form as they believe it is enunciated in the Sentencing Reform Act, 
enacted by Congress in 1984. 

These critics, however, are off the mark because they distort the stated goals and history 
of the SRA. Congress never intended that the guidelines would be the beginning and the end of 
each sentencing inquiry. Rather, the authors of the SRA clearly anticipated disparity and did not 
assume the infallibility of the Sentencing Commission’s guideline ranges in each and every case. 
Of course, Congress intended the Commission to craft guidelines that reduced unwarranted 
disparities, but as the Senate Committee Report for the SRA stated, “[t]he key word in discussing 
unwarranted disparities is ‘unwarranted.’ The Committee does not mean to suggest that 
sentencing policies and practices should eliminate justifiable differences between the sentencing 
of persons convicted of similar offenses who have similar records.”'” Put simply, the Congress 
that enacted the SRA - and created the federal guidelines - did not believe the guidelines would 
be sacrosanct, nor did they elevate uniformity over individualization. Rather, Senate drafters of 
the SRA stated: 

The bill requires the judge, before imposing sentence, to consider the history and 
characteristics of the offender, the nature and circumstances of the offense, and the 
purposes of sentencing. He is then to determine which guidelines and policy statements 
apply. Either he may decide that the guideline recommendation appropriately reflects 


"" Ricliard A. Oppel, Jr., Steady Decline in Major Crime Baffles Experts,” New York Times, May 23, 2011, available 
at http://www.nytimes.coin/20 1 l/05/24/ns/24crime.litml. 

S. Rep. No. 98-225, al 161 (198.3). 
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the offense and offender characteristics or he may conclude that the guidelines fail to 

reflect adequately a pertinent aggravating or mitigating circumstance."^^ 

Indeed, Congress has expressly directed the Commission to ensure that individual 
offender circumstances be considered at sentencing, telling the Commission to “maintain[] 
sufficient flexibility to permit individualized sentences when warranted by aggravating or 
mitigating factors not taken into account in the establishment of general sentencing practices.”’^ 

b. Judges have disregarded the sentencing guidelines after Booker. 

Another faulty premise of Booker critics is that “courts have increasingly disregarded the 
federal sentencing guidelines.” ^ Lest one thinks this criticism is driven by concern about 
consistency and unifonnity, we are told that 'dhe most notable fact about guideline 
departures. . -is their direction. Virtually all of them favor the criminal. We are told that “the 
criminal is winning the departure game,” that this represents “a partisan result,” and that the 
“umpire” - presumably, the federal courts - are “playing favorites. This charge should be easy 
to prove. Sentencing statistics should reveal a high rate of court-sponsored departures and a clear 
drop in overall sentence length since Booker. 

But that is not what the data show. Instead, the Sentencing Commission's statistics reveal 
that post-/^oo^^r judges have sentenced within, above or below the guidelines at the behest of 
prosecutors 83 percent of the time in the third quarter of this year.^^ Judicial variances have 
fallen to 16.9 percent of all federal cases,’^ and these variances have not been significantly 
longer than pr^-Booker departures. VvQ-Booker, median judicial departures produced 10-12 
month sentence reductions; post-Booker, almost 90% of below-guideline sentences included 
reductions of only 10-13 months. The average sentence in the four years prior to Booker was 


Id. at 52 (empliasis added). 

^^28 U.S.C. § 991(b)(1)(B). 

'^Matt Miner, It's Time to Fix Our Sentencing Laws, National Law Journal, September 26, 2011, available at, 

bttp:/Avww.la\v.com/jsp/nlj/PubArliclcNLJ.jsp?id=12()2516629242&lls_limc_to_rix_our_scnlcncing_la\vs&slrctum 

= 1 . 

William G. Otis. The Slow. Sad Swoon of the Sentencing Suggestions, Engage. June 201 1 , p. .30 (emphasis 
added). 

Id. 

U.S. Sentencing Commission. Prelimin.ary Qc.arteri.y D.ata Report. 3rd Quarter Release. Preliminary 
FY201 1 Data Through Jlye 30, 2011, 12. Table 4 (201 1), available at 

http;/Avww.ussc.gov/Data_and_Statistics/Federal_Sentencing_Statistics/Qiiarterly_Sentencing_Updates/USSC_201 
l_3rd_Qiiarter_Report.pdf [hereinafter FY201 1 3rd Quarter Report]. 

']ld 

Thomas W. Hillier. II. Public comment to U. S. Sentencing Coimnission from Federal Public Defender. Western 
D. of Washington 77-78 (Sept. 7, 2011), available at 

http:/Avww.ussc.gov/Meetings_and_Rulemaking/Public_Comment/201 10826/Defender-Priorities-Booker-Cover- 
Comment s_2() 1 1 -20 1 2 .pdf. 
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46 months.’*^ The average sentence today is 43.3 months. This 2.7-month drop from the pre- 
Booker average is due to crack cocaine reforms and an increase in the prosecution of low-level 
immigration cases. Congress directed the Commission to lower the crack cocaine guidelines. As 
a result, average crack sentences have dropped from 130 months '^'i^-Booker to 100 months 
today. ^ Prosecutors are bringing 40 percent more low-level immigration cases today than before 
Booker.^" These low-level cases have shorter guideline ranges. Average immigration sentences 
have dropped from 29 months before Booker to 18 months today. 

Setting aside these offenses, the average sentences for all major offenses are the same or 
higher today than before Booker Average sentences for high-dollar fraud offenses have 
increased 28 percent from 89 months prior to Booker to 123 months today. ^ Average sentences 
for child pornography offenses, a mere two percent of the federal docket, have increased from 75 
months before Booker to almost 120 months today, a 37.5 percent increase in sentence length."^ 

It is true that below-guideline sentences by judges rose in the years following Booker, but 
they now appear to be on the decline. The rate of below-guideline sentences increased from 12,7 
percent just after Booker to 18.7 percent at the end of 2010, but has dropped to 16.9 percent in 
the third quarter of 201 I 

c. Unwarranted disparity created by the courts has increased since Booker 


U.S. Sentencing Commission. 2001 -2005 Sourcebooks oe Feder.m, Sentencing Statistics. Tabic 13 
(2001 -2005). available ai hUp :,//uA vvv .ia5 sc.eo v/Da ja an d S!alistics./arclm-cs.cnn. 

FY2011 3rd Quarter Report at 31. Tabic 19. 

U.S. Sentencing Commission, Final Qu;\rterly Data Report, FY2010. 38. Figure 1, available ai 
http:.//w'vvw.iissc.govT)ata_aad Statistics.T'ederal Sentencing STatistics/OimrterlT Sentencing UpdatesATSSC 201 
0 _Ouarter _R.epQit _Final.pdf . 

Cf. U. S. Sentencing Commission, FY 2005. Use oe Guideeines ^\nd Specieic Oeeense Cilmcacteristics. 
Oatrall Fiscal YE/VR 45-46 (of 10.229 illegal re-entr\- cases. 20.9% received no prior com-iction enliancement). 
available at 

1ittp:/,%ww.iissc,gov./Data and Slalistics/Tcderal Senlenciim Statistics/Giiidciiiie Application_Ffeqi]eiicies/2005/0 
5 gji ncxeliiK-i>dr'vv///? U.S. Sentencing Commission. FY 2010. Use oe Guidelines .and Speciuc Oeeense 
Ch.ar.acteristics 47 (of 1 9,767 illegal rc-ciilry cases. 29% received no prior conviction cnhanccincnt), available ai 
liUp://\vw\v.ussc.go\7Dala_and_Slalislics/Fcdcral_Scnlcncing_Slalislics/Guidclinc_Applicalion_Frcqucncics/2()l()/l 
Oglincxglinc.pdf; 

FY201 1 3rdQuarter Report, al 36, Figure G. 

See id. al 34. Figure E (fircann ofrcnscs); 35, Figure F (alien smuggling); 38. Figure I (non-cocaine drug 
offenses). 

U.S. Sentencing Commission, FY2006-2010 Datafiles; U.S. Sentencing Commission. FY06 -USSC FYIO, 
Figure 5 to Sentencing Trends (on file with Janies E. Felnian). 

U.S. Sentencing Commission, FY2005-2010 Sourcebooks or Federal Sentencing Statistics. Table 13 
(2005-2010), available at 

littp:./Av\vAv.nssc,gov./Datn and Statistics/Ammai Reports and Soiiicebook5/2010/SBTQC10.1itm and 
litlp:./Avww.iissc.,goA7Data an d Statistics/'arcb iv es.c Fin ; FY201 1 3rdQi.iakte.r Report', at 31, Table 19. 

FY2()11 3rdQu.arter Report at 12. Tabic 4. 
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If the critics of Booker want to make the case that an increase in below-guideline 
sentences violates the noble purpose of the SRA, they will have to do more than simply show 
that such variances have created disparities. They will have to demonstrate that these variances 
are producing iimvatrattled disparities, i.e., similar defendants were treated differently and/or 
different defendants were treated similarly. 

The most recent examples of unwarranted disparity put forth by Booker’s critics have 
proven unpersuasive. At a Senate Judiciary Committee hearing on fraud in January, Senator 
Charles Grassley (R-Iowa) stated: 


Finally, Mr. Chairman, I'd like to note that regardless of the substantive laws we pass, the 
investigative and law enforcement resources appropriated, and the prosecutions brought 
so far, criminal fraud will not be adequately deterred unless we revisit the Supreme 
Court's decision in United Stales v. Booker. In that case, the Supreme Court held that 
mandatory Sentencing Guidelines violated the Sixth Amendment. Now that the 
Guidelines have been held to be merely advisory, the disparity and unfairness in 
judicially Imposed sentences that we sought to eliminate on a bipartisan basis are 
returning, especially in two areas: child pornography and fraud cases of the type we are 
discussing today. If potential fraudsters view the lenient sentences now being handed 
down as merely a cost of doing business, efforts to combat criminal fraud could be 
undermined. 

Supporting this position is a Reuters analysis of 15 insider trading cases that were 
brought by the United States Attorney in New York in 2009 and 2010, which concluded 
that in 13 of them, or 87 percent, the sentences imposed were lighter than the terms 
prescribed by the Sentencing Guidelines, and seven, nearly half, contained no prison 
term. By contrast, in other cases. New York federal judges issued sentences below those 
called for in the guidelines 57 percent of the time, in itself a shocking change from the 
system that the Sentencing Refonn Act of 1 984 created until the Supreme Court's Booker 
decision. Nationwide, 42 percent of all federal sentences were below the guidelines. 
Federal judges often seem not to understand the seriousness of these crimes.^* 

The use of the Reuters “study” failed to prove that judges are recklessly substituting their 
judgment for that of the guidelines. First, just weeks after the article was published, the U.S. 
Attorney for the Southern District of New York, Preet Bharara, dismissed the Reuters analysis as 
“skewed” in testimony before the Sentencing Commission because it did not take into account 


U. S. Senate Commutee on the Judiciary, He,'\ring on Protecting A\ieric,'\n T.axpattirs: Signieicant 

ACCOMPI.ISHMENTS .AND ONGOING CHAEI .ENGES IK THE FIGHT AGAINST FRAUD (Jail. 26, 201 1), (SlalCIIlCIII ot Ihc 
Hon. Chuck Grassley), mwlahle at http://judicianAauthoTing.senate.gov/liearings/testiniony.cfm. 
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the number of below-gui deline sentences requested by government prosecutors.*'^ Furthermore, 
FAMM analyzed all of the cases and sentences referenced in the Reuters article and found : 

• in five of the cases, the government sought a downward departure to reward the 
assistance provided to the government in the investigation and/or prosecution of 
others. In one other case, prosecuted in both Canada and the United States, the 
defendants cooperated extensively with Canadian authorities and pled guilty in 
the United States case. 

• in three of the remaining eight cases, the probation officer recommended a below 
guideline sentence, notwithstanding the calculated guideline range. 

• in seven of the eight remaining cases, the government did not object to the below 
guideline sentence when given the opportunity to do so by the judge, hi the 
eighth case, when asked, the prosecutor reiterated his position that the guideline 
range was appropriate but did not further object to the sentence when given the 
opportunity or raise additional arguments. 

• in two of the eight cases, the government issued a press release hailing the 
sentence. 

• in one of the eight cases, the government pointed to the “just below guideline 
sentence” approvingly in court documents filed in another of the eases. 

• in none of the cases did the government appeal the below guideline sentence.^” 

While these Reuters study eases are relied on by advisory guideline critics for the need to 
harden up sentencing because judges are varying too much from the guidelines, clearly the 
variances are not owned entirely by the judiciary and should not serve as fodder for backward 
looking reforms. Rather they should signal what appears to be significant problems with the 
guidelines in these kinds of eases, problems that are recognized by all parties in litigation. 

Another example, cited by majority witness Matt Miner in a recent editorial for The 
National Law Journal, is the sentencing of Richard Christman for a child pornography offense. 
Miner, a white collar lawyer at White & Case in Washington, D C. and most recently former 
Republican staff director for the Senate Judiciary Committee, writes: 

One of Congress’ purposes in creating the guidelines was to create uniformity and 
certainty in sentencing. The bizarre sentencing history of Richard Christman helps 
demonstrate how compromised Congress’ goal has become. Christman, who pleaded 
guilty to child pornography possession, was sentenced to 57 months in October 2005. 


U. S. Sentencing Commission, Pubeic Hearing Tr.\nscript, Hemung on Proposed Amendments to the 
Fedeete Sentencing Gltdeeines 60-61 (Feb. 16,2011), available at 

littp://www.ussc.gov/Legislative_and_Piiblic_Affairs/Piiblic_Hearings_imd_Meetings/20110216/Heariiig_Transcrip 

t.pdf. 

Mar>' Price. Summary Atialvsis of llic Rculcrs Insider Trading Cases (dratl paper on file wilh llic aulhor). 
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But at a resentencing following a reversal of that sentence on procedural grounds, he was 

sentenced to a mere five days — by the same judge. If a single federal judge cannot 

sentence the same defendant consistently in the same case, something is very wrong. 

Mr. Miner failed to point out several important facts about the case. 

First, the judge involved admitted to having improperly considered unsubstantiated ex 
parte opinion evidence at the first sentencing. She revealed to the parties that she had heard from 
probation and pre-trial officers that they felt that the defendant had probably molested children, 
something that had not been alleged or charged by the government or admitted by the defendant 
who pled guilty to viewing child pornography.^^ She told the parties that, had she not received 
and credited these “feelings,” she would have imposed a lower sentence on the defendant. The 
57-month sentence was, unsurprisingly, vacated on appeal and the case remanded for 
resentencing. ’^ On remand, the judge imposed the five-day sentence and 15 years of supervised 
release and based the variance on a thorough consideration of sentencing factors. 

Second, and even more significant, was Mr. Miner’s failure to mention that on appeal, the 
five-day sentence was vacated by the court of appeals as unreasonably low and the case was 
rermnided and reassigned to a different judge. ' 

While Mr. Miner calls for congressional intervention to cure excesses of judicial 
discretion, clearly the courts of appeals, the first stop for prosecutors seeking reversal of 
unreasonably low sentences, know how to address them when they see them. Tn other words, the 
judicial system has its own mechanisms in place to address untoward sentences. 

Moreover, contrary to Senator Grassley’s charge that federal judges do not understand 
the seriousness of fraud and child pornography offenses, and Mr. Miner’s suggestion that the 
system has been broken by judges, the comments made by the great majority of federal j udges at 
sentencing hearings across the country suggest otherwise. Average sentences for high-level 
fraudsters and child pornography offenders have risen since Booker by 28 percent and 37.5 
percent, respectively. I have read countless trial transcripts, seeking to understand why judges do 
what they do, and what I find are judges intent on following the law, abiding when they can by 
the guidelines when they help and sentencing outside the guidelines for good cause when 
necessary. 

When they are unhelpful, as for example, in some high loss fraud cases where guideline 
sentences for first time non-violent offenders can reach or exceed statutory maximums, judges 

Matt Miner. It’s Time to Fix Our Sentencing Laws, Nanoiial Law Journal, September 26, 20 it. at'ailable at. 
http://www.law.com/Jsp/nlj/PubArucleNLJ.jsp?id=i202516629242&Its_ume_to_fix_our_sentencing_laws&sliettun 
= 1 . 

United States v. Chri.stman. 509 F.3d 299 (6’’’ Cir. 2007) 
at.312. 

United Slates v. Christman. 607 F.Jd 1110 (6'^’ Cir. 2010). 
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are forced to vary from them.‘^“ When judges depart from the guidelines in these two areas, they 
frequently appear to be acting to prevent disparity, i.e., the mnvarratited disparity between the 
sentences for these offenses and the sentences recommended for more serious, often violent 
crimes. Put simply, without judges interceding, the current guidelines would impose longer 
prison terms on some first-time, non-violent insider traders and viewers (not traffickers) of child 
pornography than murderers, rapists, and pedophiles. 

Such overwrought guidelines sometimes conflict with the commandment in 1 8 U.S.C. § 
3553 that judges impose a sentence that is “sufficient but not greater than necessary’" to achieve 
the purposes of punishment. Where such conflicts arise, judges are obliged to follow the law. 

d. Increased discretion since Booker has resulted in greater racial disparity in 

sentencing 

Booker critics also claim that court-driven racial disparity is on the rise. Critics cite a 
2010 demographic study by the Sentencing Commission for the proposition that sentencing 
disparity due to race has increased under advisory guidelines. To begin with, the Commission 
study M’arns readers to interpret its findings M’ith caution because it admittedly did not control 
for relevant legal reasons, including defendants’ past and current violence, some criminal 
history, and employment record that could not be measured by the Commission because they are 
not followed in its own database of legally relevant characteristics.^^ Fortunately, a more 
comprehensive study was conducted out of Pennsylvania State University, and it concluded that 
there have been no \)OsX-Booker increases in racial disparity in sentencing. 

It is worth noting that racial gaps in sentence lengths were non-existent before the 
passage of mandatory minimum laws in 1986 and 1988. In 1987, when judges had full 

See, e.g.. United States i'. Parris. 573 F. Supp.2d 744.754 (E.D.N.Y. 2008) (stating "the Sentencing Guidelines for 
wliite-collar crimes [can produce] a black stain on common sense."): United States v. Adehon, 441. F.Supp.2d 506, 
512 (S.D.N.Y. 2006) (considering fraud guideline calculation tliat called for a life sentence for a first time fraud 
conspirator, lamenting "tlie utter trav-est}' of jtistice tliat sometimes results from the guidelines' fetish with absolute 
aritlunetic. as well as the liarm that guidehne calculations can visit on htmian beings if not cabined by conmion 
sense.”). 

U.S. Sentencing Commission. Demogr.aphic Differences in Feder.vl Sentencing Pr.vcticfs: An Upd.atf 
OF THE Booker Report’s Mittiv.vri.vtf Regression An.vi.ysis 4. 9-10 & nn. 37-39 (2010). cTvailahle ai 
http://w\v\v.ussc.gov/Rcscarch/Rcscarch_Publications/2() 10/201 003 1 IMultivarialcRcgrcssioiiAiialvsisRcporl.p 
df. 

Jcffciy' T. Ulmer, Michael T. Lighl. & John Kramer, Ibe Liheralion of Federal Judges — Discretion in the Wake 
of the Booker/Panfan Decision: Is There Increased Disparity and Divergence Between Courts?. JCSTICE 
Qu.\RTERLY (forthcoming 2011), ht,tp:.//wTvw.informaworld.CQm/snipp/content-conteiit~^a934522285 : see also 
Jeffeiy' T. Ulmer. Micliael T. Light. & John H. Kramer. Racial Disparity In the Wake of the Booker/Fanfan 

Decision: An Alternative Analysis to the USSC 's 2010 Report. 10 CRIMINOLOGY & PUD. POL’Y (forthcoming 

2011). littp://papers.ssrn.coni/sol3./papers.cfm?ab5tract id^l6751i7 [hereinafter "Alternative Analysis”]. Notably, 
tlie Penn State Sttidy found tliat below -guidehne sentences sponsored by tlie government "are a greater site of racial 
disparity tluin judge initiated deviations.” Altemtitive Amilysis, at 39. Their results suggest tliat "disparity- against 
Hispanic males in the prosecutorial use of substantial assistance departures has considerably increased since Gall?" 
Id. 
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sentencing discretion, the average time served by Black, White, and Hispanic defendants was 
identical: 26.96 months. After the creation of guidelines and mandatory minimums, average 
time served for Blacks began a steady upward climb and has remained over 25 months higher 
than average time served for Whites or Hispanics.^* That gap should narrow because of the 
passage of the Fair Sentencing Act and its conforming crack guideline amendments. 

If the critics of the advisory guideline system are as concerned as FAMM is about the 
racially discriminatory impact of sentencing policies, they should join us in opposing mandatory 
minimum sentences. They also should oppose a restoration of mandatory guidelines. After all, 
the Commission already found that the crack cocaine guideline was the single greatest 
contributor to racial disparity in the mandatory guideline era.^'^ The Career Offender guideline, 
according to the Commission, is another source of racial disparity.'"’ Moreover, , the Commission 
concluded in 2004 that, under mandatory guidelines, “[tjoday’s sentencing policies, crystallized 
into the sentencing guidelines and mandatory minimum statutes, have a greater adverse impact 
on Black offenders than did factors taken into account by judges in the discretionary system in 
place immediately prior to the guidelines implementation.”'” There are very good reasons to be 
concerned about racial discrimination in federal sentencing; skin color should not determine 
sentence length. It is more than a little curious, however, that when looking for evidence of racial 
bias, those who see a -poit-Booker molehill did not acknowledge the prs-Booker (and mandatory 
minimum-created) mountain. 

2. Booker “fixes” will do more harm than good. 

a. They will concentrate extraordinary authority in the hands of federal 

prosecutors, raising serious constitutional concerns 

FAMM respects the vital role that federal prosecutors play In keeping our nation and 
communities safe. We have no doubt that the overwhelming majority of prosecutors are 
dedicated to seeking justice and doing so ethically. This nation was founded, however, on a 
clear-eyed understanding of the danger of investing any one government official (or branch of 
government) with too much power. 

Mandatory sentencing regimes - both mandatory minimum sentencing laws and 
mandatory federal guidelines - transfer sentencing authority from trial judges to federal 

Federal Public Defenders, Average Time Serv'ed by Black, Wliite, and Hispanic Offenders FY1984-2010. 
compiled from U.S. Sentencing Coinmission, 1984-1990 AO FPSSIS Datafiles: 1991-2010 U.S. Sentencing 
Coinmission Monitoring Datafiles (on file witli author). 

U. S. Sentencing Commission, Fieteen Ye/irs of Guideeine Sentencing: an Assessment of How Weee the 
FEDER' tE CRIMIN,'\L JEISTICE SYSTEM IS ACHIEVING THE GOAES OF SENTENCING REFORM X\T (2004) [hereinafter 
Fieieen Ye.vrReport'1. 

Fifteen Year Rerok r. at 1 .1.1-24. 

Id. al 115. 
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prosecutors. That prosecutors already have extraordinary power is not a new discovery. More 
than 70 years ago, former U.S. Supreme Court Justice and Nuremberg trial prosecutor Robert 
Jackson gave a speech at the Justice Department to a group of U.S. Attorneys. He stated: 

The prosecutor has more control over life, liberty, and reputation than any other person in 
America. His discretion is tremendous. He can have citizens investigated and, if he is that 
kind of person, he can have this done to the tune of public statements and veiled or 
unveiled intimations. Or the prosecutor may choose a more subtle course and simply have 
a citizen's friends interviewed. The prosecutor can order arrests, present cases to the 
grand jury in secret session, and on the basis of his one-sided presentation of the facts, 
can cause the citizen to be indicted and held for trial. He may dismiss the case before 
trial, in which case the defense never has a chance to be heard. Or he may go on with a 
public trial. If he obtains a conviction, the prosecutor can still make recommendations as 
to sentence, as to whether the prisoner should get probation or a suspended sentence, and 
after he is put away, as to whether he is a fit subject for parole. While the prosecutor at 
his best is one of the most beneficent forces in our society, when he acts from malice or 
other base motives, he is one of the worst. 

To this awesome authority - what Justice Jackson described as “more control over life, 
liberty, and reputation than any other person in America” - the critics of Booker want reforms that 
would end up awarding even greater power to control what punishments are imposed. These 
critics ignore the fact that prosecutors already exercise significant sentencing influence through 
their investigative and charging decisions. Unlike court-imposed sentences that are imposed 
publicly and can be appealed, prosecutors’ exercises of discretion are made in private and are 
unreviewable. 

For this reason, many legal scholars and jurists, including Justice Anthony Kennedy, 
have described as “misguided” the “transfer of sentencing discretion from a judge to an Assistant 
U.S. Attorney, often not much older than the defendant.” As Justice Kennedy said: 

Often these attorneys try in good faith to be fair in the exercise of discretion. The policy, 
nonetheless, gives the decision to an assistant prosecutor not trained in the exercise of 
discretion and takes discretion from the trial judge. The trial judge is the one actor in the 
system most experienced with exercising discretion in a transparent, open, and reasoned 
way. Most of the sentencing discretion should be with the judge, not the prosecutors.’*^ 

As others have noted, “prosecutors are influenced by ordinary human motivations that 
may at times cause a loss of perspective - career advancement, path dependence, immodesty. 


Robert H. Jackson, “The Federal Prosecutor," an address delivered at The Second Annual Conference of United 
States Attorneys 2 (April 1, 1940), m'ailable at http://www.justice.gOv/ag/agliistoiy/jacksoii/1940/04-01-1940.pdf 
Hon. Anthony M. Kennedy, “Speech at the American Bar Association Annual Meeting," Aug. 9, 2002, available 
al hUp://\v\v\v.snprcmcconn.gov/publicinro/spccchcs/vic\vspccchcs.aspx?Filcnanic^sp_08-09-02.h(nil. 
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occasional vindictiveness, and so on - leading to the misapplication of mandatory minimums”'*"' 
or guidelines. 

The rise of mandatory sentencing policies and resulting increase in prosecutorial 
authority poses serious threats to our constitutional structure and rights. First, the extraordinary 
power vested in single individuals within the executive branch implicates the separation of 
powers doctrine. As a scholar from the Cato Institute has pointed out: 

Liberal society has long been concerned with arbitrary, oppressive action stemming from 
the accumulation of too much power in too few hands. The Framers’ solution was to 
create a system of checks and balances, distributing power across government institutions 
in a manner that precludes any entity from exercising excessive authority and sets each 
body as a restraint on the others. 

As a matter of history and experience, an autonomous court system under the guidance of 
impartial jurists is considered the most indispensable aspect of American constitutional 
democracy. An independent judiciary was meant to protect individuals from the 
prejudices and heedlessness of political actors and the public. The courts were 
historically entrusted with certain fundamental legal decisions, including dispositive 
criminal justice issues that demanded evenhanded judgment, such as the imposition of 
punishment on another human being. “It has been uniform and constant in the federal 
judicial tradition for the sentencing judge to consider every convicted person as an 
individual and every case as a unique study in the human failings that sometimes 
mitigate, sometimes magnify, the crime and the punishment to ensue.” There is 
“wisdom, even the necessity, of sentencing procedures that take into account individual 
circumstances,” drawing upon the judge’s familiarity with each case and “face-to-face 
contact with the defendants, their families, and their victims.”^'' 

By taking away this critical authority from the judiciary and giving it to the executive 
branch, mandatory sentencing regimes have undermined a fundamental guarantee of individual 
liberty. 


Mandatory sentencing regimes have also created a serious but quiet constitutional crisis: 
the evisceration of the Sixth Amendment’s right to jury trial. Since the guidelines were adopted, 
federal criminal trials have slowly disappeared. Before the guidelines, more than 1 2 percent of 


Erik Luna. Professor of Law, Wasliington and Lee UniversiW School of Law' 

Adjunct Scholar, The Cato Institute. Testimony before the U.S. Sentencing Conunission, Mandatory' Minimum 
Sentencing Provisions Under Federal Law' 4-5 (May 27, 2010), available at 

i!ttD://w'W'W'.ussc,itoY/I..eaislatiye and Pi!b.jic Affai.rs.^Piib]ic Hearings and Meetiim 5 / 20100527 /Tesiimonv Lu.tia.D 
df. 

''Vc/. al 5-6. 
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federal offenders were convicted by trial;'^^’ by 1996, the percentage was less than 9 percent;'^^ by 
2006, the percentage was less than 5 percent. One could draw from such statistic that federal 
law enforcement has perfected the art of identifying only the truly guilty. However, “those who 
have studied this phenomenon quite reasonably attribute it to the adoption of new sentencing 
laws that have greatly enhanced the plea-bargaining leverage enjoyed by prosecutors."^^ The 
erosion of one of our most basic freedoms - the right to have one's innocence and guilt decided 
by an impartial jury of one’s peers - is left unaddressed by those critics of Booker who seek a 
return to mandatory or more binding guidelines. 

b. Contrary to their proponents^ intentions, Booker “fixes” will likely lead to more 

instances of disparity and unwarranted disparity 

Critics of Booker often fail to state the obvious: prosecutors, not judges, are responsible 
for more sentencing disparities and the size of these disparities are greater on average than those 
created by the courts. For this reason, seeking to “solve” sentencing disparity by focusing on 
judicial departures is like trying to eliminate highway traffic fatalities by painting brighter yellow 
lines. There are bigger problems. 

Whereas courts ^o^i-Booker have sentenced below the guidelines in just 14.6 percent of 
all federal prosecutors have requested helow-guideline sentences in 25.3 percent of all 
federal cases, through substantial assistance, “fast-tracking” immigration cases, and other 
government-sponsored motions. And though the length of court-initiated, below-guideline 


See U.S. DEP.ARTMEKT OF JUSTTCF., BURE.AU OF JUSTICE ST.ATISTICS. 1987 SOURCEBOOK OF CRIMTNAI. JUSTICE 
St.atistics, Tabic 5.22 (1987). 

''' U.S. Sentencing Commission, 1996 Sourcebook of Fedeflu Sentencing Statistics 15 (Figure C) (1996). 
available rtf littp://\\v\T.v.ussc.gov/Data_and_Statistics/Aiinual_Reports_and_Soiircebooks/1996/sourcbk.htin. 

See U.S. Sentencing Commission. 2006 Sourcebook on Federal Sentencing Statistics 25 (2006). Table 
to (2006) (95.7% of comdctioiis obtained by plea of giiiltj^ 4.3% obtained by trial verdict), available at 
http;//www.ussc.gov/Data_and_Statistics/Amiual_Reports_and_Soiiicebooks/2006/SBTOC06.htni 
Kate Stitb. "The Arc of tlie Pendnliini: Judges. Prosecutors, and the Exercise of Judicial Discretion. Febniaiy 
2004, available at http://ssm.coni/abstract=1099064 (quoting Ronald F. Wright, Trial Distortion and the End of 
Innocence in Federal Criminal. Juslice, 154 U.P.A. L. REV. 79, 54 (2004): see also Robert G. MonJllo & Bany A. 
Bohrer, Checking the balance: Froseculorial Power in an Age of Expansive I.egislalion, 32 Am. CRIM. L. REV. 137, 
137 (1995) (showing dial guidelines give proscculors "grcalcr leverage lo virtually compel plea bargaining, force 
cooperation, and in essence dclcr-minc Ihc length of sentences"): William J. Stunt/, Plea Bargaining and Criminal 
I, aw ’.V Disappearing Shadoyv, 1 17 H arv. L. Rev. 2548, 2551-54 (2004) (discussing how the costs of going to trial 
affect plea bargaining): Mary Pat Flaherty & Joan Biskupic, Prosecutors Can Slack the Deck. Wash. Post, Oct. 7. 
1996, at A1 (describing cases in wliich tlie niaximum sentence inposed by the federal sentencing guidelines 
influenced a defendant's decision to plea bargain): Marc Miller & Ronald Wright, Prosecutor Rex. PlllLA. 

Inquirer. Dec. 19. 2003, at A39 (suggesting tliat wide margins betw een sentences after trials and sentences after 
plea bargains can unduly sw ay defendants towards plea bargains). 

U.S. Sentencing Commission, 2005-2010 Sourcebooks or Feder.\l Sentencing Statistics. Table 26 (2005- 
2010), available at 

http://w'ww.ussc.gov/Data_and_Statistics/Annual_Reports_and_Sourcebooks/2010/SBTOC10.htm and 
http://w'wvv.ussc.go\7Dala_and_Slalislics/archivcs.cfm: FY201 1 3rd Quarter Rerirt Table 2. 
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variances grew slightly after Booker, prosecutor-driven requested departures produce some very 
attractive sentence reductions, including 29-3 1 months for substantial assistance motions, 7-8 
months for fast track cases, and 10-16 months in other cases."’* 

In 2004, the Commission found “that disparate treatment of similar offenders is common 
at presentencing stages. Disparate effects of charging and plea bargaining are a special concern 
in a tightly structured sentencing system like the federal sentencing guidelines, because the 
ability of judges to compensate for disparities in presentence decisions is reduced.”’ 

Prosecutors not only have the power to create disparities when they like, they have the 
authority to object to and appeal disparities they don’t like. When they appeal, the government 
wins 60 percent of the time.’^ Frequently, however, they do not use this authority. The 
government appealed only 86 sentences of the 81,859 imposed in 2010. Notably, only 30 of 
those appeals involved below-guideline variances under 3553(a). 


3. The Commission Holds the Key - fashioned hy Congress — to Ensuring Relevant 
Guidelines that Judges Can Follow. 

FAMM endorses the American Bar Association proposal that the Commission lead the 
effort, as intended by the SRA, to gather, evaluate, and act on the information gleaned from the 
sentencing decisions of judges and empirical research.’’ As Mr. Felman points out in his 
testimony, there is still much to learn from judges about why they choose to follow or not follow 
sentencing guidelines and “any serious study of sentencing practices under advisory guidelines 
remains incomplete in the absence of data that shed light on why these conscientious men and women 
are sentencing as they are.”” 


Congress should recognize that sentences that vary widely from particular guidelines, and 
the fact that such sentences exist, might contain important information about the appropriateness 
of a given guideline. As the Supreme Court has said, when judges sentence outside the guideline 
range based upon the purposes and factors set forth in § 3553(a), those judges are providing 
‘relevant information’ to the Commission so that the guidelines can ‘constructively evolve over 


Thomas W. Hillicr, II, Public commcnl lo U.S. Scnlcncing Commission from Federal Public Defender, Wcslcm 
D. of Washinglon 78 (Scpl. 7, 201 1), available al 

bllp://\v\v\v.ussc.gov7Mcclings_and_Rulcniaking/Public_Commcnl/201 10826/Dcrcndcr-Priorilics-Bookcr-Covcr- 
Comments_20 1 i -20 12 .pdf. 

“ Fifteen Year Review, at 92 . 


Id 

U.S. Sentencing Commission, 2010 Sourcebook of Feder,\l Sentencing Statistics, Table 58. 

’’ Hearing before the Subeomm. on Crime. Terrorism and Homeland Security Committee on the Judiciary, The 
Status of Federal Sentencing and the United States Sentencing Commission Six Years After U.S. v. Booker 10-14 
(Ocl. 1 2. 20 1 1 ) (lestimony of James Felman on Behalf of the American Bar Ass’n). 
alll. 
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time, as both Congress and the Commission foresaw.””’ 


The authority the Commission can draw on to credit the feedback from the courts is found at 
28 U.S.C. § 994(o), which provides in part that “[t]he Commission periodically shall reviewf and 
revise, in consideration of comments and data coming to its attention, the guidelines promulgated 
pursuant to the provision of this section.’”* Complaints about judicial departures or variances 
from the calculated guidelines, particularly variances that address guideline sentences that are 
considered unduly long in light of the considerations and mandate of § 3553(a), miss the point. 
As the Supreme Court pointed out in lUta v. United States, 551 US. 338 (2007), the sentencing 
decisions wfere to be treated as a kind of feedback system.*’ Instead, for many years. Congress 
sought to hamper this exercise of Judicial discretion, claiming that judges wfere engaging in 
exercises of undue leniency by abusing their departure authority. 

Thus, another, healthier, way to look at such variances, is as valuable feedback from the 
front lines. This “feedback” from the courts should infonn Congress and the Commission when a 
particular guideline results in sentences that are too severe for too many defendants who are 
subject to it. If the Commission were to respond to this feedback by using it to identify, 
investigate, and adjust problematic guidelines - as it did with crack cocaine sentences - it is 
likely that compliance with the guidelines will increase. The Commission has begun the healthy 
process of recognizing and crediting such feedback. For example, in 2010, the Commission, 
following a review of sentencing data, public testimony and comment, and the findings of a 
survey of judges, made probation and split sentences more widely available if such sentences 
would better accomplish specific treatment of defendants with substance abuse issues.*’ 

Similarly, citing “case law and public comment regarding the magnitude of the enhancement in 
amendments pending before Congress now, the Commission proposes to ameliorate certain harsh 
criminal history rules in cases involving illegal reentry that have the effect of calling for unduly 
long sentences. ** 


Such evolution of guideline recommendations is a natural and intended consequence of what 
was contemplated by the Congress in the SRA as an ongoing dialogue of sorts between the 
Commission and the courts. Congress would be best served by taking a step back and allowing 
the process to play out, in a way impossible to achieve in the mandatory guideline years. Tt is 


51.1'he Sentencing Reform Act of 19H4: 25 Years Later: Public Hearings Hefore the United States Sentencing 
Commission, 111th Cong, 4 (2009) (statcmciil of Alexander Bunin, Federal Public Defender for the Norllicni District 
of New York 4) (citing ^ta v. United States, 551 U.S. 338, 358 (2007)), available at 

http;//www.ussc. gov/ AGENDAS/ 20090709/Bunin_testimony.pdf. [hereinafter Biuiin] 

58.28 U.S.C. ^ 994(0) (2006). 

59.RiicK 551 U.S. at 357-58. 

U.S.S.G App. C, amend. 738 (Nov. 1, 2010) (Reason for Amendment). 

U.S. Skntf.ncinci Commission. Amkndmf.nts'I'othk Sfn'I'fncinciGfudffinfs 77 (Apr. 28, 2011) (Reason for 
Amendment 6, Illegal Rccntiy ). 
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most likely that it will find the guidelines and judicial decisions will align as the Commission 
adjusts guidelines that are not useful and judges find the resulting amended guidelines of more 
benefit to them as they search for the correct sentence in all cases. 

Thank you for considering our views. 


18 



243 


National Association of Criminal Defense Lawyers 


CiMMtnl 

us MmM Vtoyw Onw« 00 
PrMMiKil-n«Cl 


FIfM 

HnyiCM MuMMmMv(V 

9 «« 0 ndVtM ptmUmi 
fha^w* Waal naMM* M 


fHinuntr 

I « (Mnii «? 


SKntflfV 

karyiMwfc MtfapmK 



Uciobcf 11.2011 


Lisa Monet Wayne 
President 



The Honorable Jim Sensenbrvnner 
Chairman 

Subcommittee on Crime, TcTTori.sm, 
Terrorism and Homeland Securily 
Committee on the Judiciary 
U S. House of Representatives 
Washingiiin. DC 20515 


The Honorable Bohhv Scott 
Ranking Member 
Subcommittee on Crime, 
and Homeland Secunh' 
Committee on the Judiciary 
US House of Representatives 
Washington. DC 20515 



Rc: llrnring on ‘*tnccrCain Justice: The Status of Federal Sentencing 
and the li.S. Sentencing Commission Sis Years after V.S. v, H*t**ker*' 


Dear Chairman Sensenbrenner and Ranking Member Scon 

On behalf of the National Association of Criminal Defense Lawyers 
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At the outset, it is important to acknowledge that while our system of federal sentencing and the 
Sentencing Guidelines are not perfect, and that there is significant room for improvement, the 
shift to advisory guidelines following Booker has further advanced the goals of the Sentencing 
Reform Act (SRA) and resulted in a more just administration of our federal sentencing system. 
Advisory guidelines are better suited to minimize both unwarranted disparities and unwarranted 
uniformity because they are grounded in a framework based on research and experience but still 
afford judges the discretion to sentence similarly or differently when there is justification to do 
so.‘ 

Mandatory or binding guidelines, on the other hand, tend to mask arbitrary disparities under the 
guise of methodological calculations. These calculations fail to account for manipulation through 
prosecutorial charging decisions and imperfect policy choices. The result is inappropriate 
uniformity for vastly different defendants and circumstances due to emphasis on a single 
commonality, typically the charging statute, drug quantity, or loss amount.^ As acknowledged 
by the Commission and the Supreme Court, these are precisely the types of “unwarranted” 
disparities the SRA attempted to eliminate. No guidelines system can fully account for the 
circumstances that will produce such disparities and, by removing or severely limiting judicial 
discretion in sentencing, judges cannot adjust and correct accordingly. Such a rigid system, 
intended to reduce overall disparity, actually ends up creating different, but equally unwarranted, 
disparities. 

In addition, mandatory guidelines tend to erode the Sixth Amendment right to a fair trial by 
allowing prosecutors to exercise undue influence over sentences and excessive leverage over 

‘ When ihe Senaie Judidan Coininiiiee voted to repon the Seiiieiicing Reform Act. it enipliasi/ed that the kev in 
any discussion about nnwarraiilcd disparities is the word ‘'iinwiirrantcd.’’ The Committee fiirther explained tliat 
justifiable differences are not unwarranted. Ratlrer. sentencing policies and practices sliould not preclude 
differentiation between persons coiwicted of similar offenses who have similar records when there is justification to 
do SO- See S. Rep. No. 98-225. at 161. 

‘ This is even more so in the cose of mandaioiy luinimnms, which reduce all discretion ond frequeniK luandoie 
unjuslifioble uniformity for defendants who are vastly different and inexplicable disporiiy for defendants who are 
nearly identical. For these reasons, mandatory minimums liavc been criiicia;d by nearly every aclor in ilic criminal 
justice system and abroad range of groups and individuals spamiing the right -left, liberal-conservative spcctriiin. 

’ In its Fifteen Year Review', the Commission explained tliat unwarranted disparity' means ‘different treatment of 
individual offenders who arc similar in relex'ant ways.'' and ‘‘similar trcatincnt of individual offenders who differ m 
characteristics that are relevant to the purposes of sentencing." U.S.S.C.. Fifteen Years ofOvidelifies Sentencing: 

An Assessment of How Well the Federal Criminal Justice System is Achieving the Coals of Sentencing Reform 113 
(2004) (emphasis omitted) [hereinafter Fifteen Year Review], The Supreme Court has also recognized the need to 
a\ oid unwarranted uniformity amongst offenders who are not similarly situated and to consider unw arranted 
disparities created by a particular guideline itself. See Gallv. I 'niied States, 552 U.S. 38. 53-56 (2007): Kimbrough 
V. United Slates. 552 U.S. 85, 108 (2007). 
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defendants. The risk of being sentenced under mandatory guidelines, which inextricably tie 
sentence length to the prosecutor's charging decisions, effectively precludes defendants from 
exercising their Sixth Amendment right to a trial. The right to have a neutral, third party review 
the evidence and facts is fundamental to our criminal justice system. 

Even if a defendant has minimal culpability or a strong defense, faced with a mandatory 
guidelines system that does not accurately account for culpability and, instead, conflates it with 
arbitrary loss amounts or drug weight, a defendant will almost always forego his right to a trial.'' 
Prosecutors have unlimited discretion over charging decisions and, thus, in a system of 
mandatory sentencing, unlimited power to deter defendants from exercising their constitutional 
right to a fair trial. With every step away from judicial discretion and towards a mandatory 
system, prosecutorial power increases and the Sixth Amendment rights of defendants erode even 
further. 

As previously stated, no sentencing system is perfect, and the guidelines as they now exist have 
plenty of components deserving of review and improvement. However, the current system 
undoubtedly achieves a better balance between flexibility and rigidity than the pre-5ooAe/' 
guidelines. Guidelines based on empirical research and data, judicial discretion to tailor and 
individualize sentences, appellate review for reasonableness, and adjustments to the actual 
guidelines based on judicial trends and experiential study — together, these are the characteristics 
necessary for a just and fair sentencing system that furthers the values articulated in the SRA. 
Removing any one characteristic, particularly the judicial discretion afforded by advisory 
guidelines, inevitably creates systematic imbalance and injustice. 

For all these reasons, NACDL strongly opposes any legislation that would fundamentally alter 
the advisory nature of the guidelines or set in place more mandatory sentences. Contrary to the 
premise of the Committee’s October 12™ hearing, as evident in its title, the shift to advisory 
guidelines has not created uncertainty. Rather, the evidence and data demonstrate that sentences 


^ This risk is dranifiticiilly enhanced where the case imolves the problem of deficient mens rea. With federal crimes, 
particularly white collar offenses, frequently the issue at trial is not whether the partiailar conduct w'as committed 
but wlictlicr tlic defendant acted with tire required criiniml intent or mens rea. As documented in a recent study, 
criniiniil statutes frequently incorporate weak mens rea requirements that do not protect persons trying to abide by 
the law\ See Brian W. Walsh & Tiffany M. Joslyn, Without Intent: How Congress Is Eroding the Criminal Intent 
Requirement in Federal Law (Tire Heritage Foundation and National Association of Criminal Defense Lawyers 
(2010) available at www.ssacdl.org/wuhoutjntcLiTt. Although the Sixth Amendment affords such defendants the right 
to raise an intent defense at trial, a weak mens rea requirement makes success unlikely, and going to trial virtually 
guarantees the defendant wall be deprived of any credit for cooperation and will receive a harsher sentence. Vague 
laws should be challenged and insufficient e\ idence should be coufronied. However, practice demonstrates that the 
greatest disparity in sentencing exists between those who choose to defend ihemseh es and those w ho do not. 
Increased judicial discretion is one w ay to help alleviate this uinvairanted disparity and reduce the trial penally risk. 
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have remained quite constant and any inconsistencies are merely an expression by judges and 
prosecutors alike that certain guidelines are problematic and in need of review and revision, 

In general, the data shows that sentences have remained constant despite the shift to advisory 
guidelines — sentence length did no! undergo much, let alone significant, change following 
Booker. Six years ago, before Booker, defendants received on average a 46 month sentence.' 
Today that average is 43.3 months.^ This is hardly a dramatic change worthy of systematic 
overhaul. Rather, it appears to be a product of the types of crimes charged and not the new, 
slightly greater, discretion afforded to judges. Whereas unlawful reentry and crack cocaine 
sentences tend to pull the average sentence length down slightly from the pre-Booker average, all 
other major categories of offenses have remained constant or even increased slightly post- 
Booker^ The notable exception to these statistics is the category of “white collar offenses,” 
which are significantly higher today than pre-Booker!^ Despite the rhetoric surrounding the 
impact of Booker, the numbers simply do not bear out a need for overhaul; the system has 
remained intact and constant and the sky has not fallen. 

One noteworthy, positive change since the shift to advisory guidelines posi-Booker is the ability 
of the actors within the system to call attention to broken guidelines that desperately need review 
and revision. Judges regularly diverging from a particular guideline, and parties consistently 
requesting and agreeing to sentences below a particular guideline, sends a strong message that 
that guideline is not working and needs improvement. The advisory nature of the guidelines 
affords the actors within the system to provide this sort of practical feedback from the trenches 
and creates a much-needed mechanism for accumulating realistic experience and applying it to 
the guidelines framework. Where guidelines are not reflective of the realities of every day 
defendants and cases, the advisory system affords judges the ability to articulate this and enables 
the Commission to respond. Reverting to a mandatory or binding sentencing system will muzzle 


^ U.S.S.C. 2001-2005 Sourcebook of Federal Sentencing Statistics. Table 12 (from 2001 to 2005 the m-erage 
sentence varied within a three month range, with the lowest at 45 months in 2004 (post-/2/^lA-t>/^') and the highest at 
47.9 montlis in 2003. 

U.S.S.C. Preliminan- Quarterly Data Report, 3“^ Quarterly Data Report, 3“^ Quarter Release (FY 2011) ("Quarterly 
Data Report) at 31. Tabic 19. The average sentence posl-iio6>/«'r luas also varied. wilhaliigliofol.S moiitlis in 
2007, to its prcsciu level 0143.3 mouths. U.S.S.C. 2005-2007 Sourcebook of federal Scniencmg Statisties. table 
13; U.S.S.C. 2007 Final Quarterly Data Report. Figures C-T, 

Quarterly Data Report at 34-38. 

* Id. at 33, Figure D. The average sentence forthe most serious fraud olfenders has increased from 89 months pre- 
Booker to 123 months today. U.S.S.C. 2006-2010 Datafiles. U.S.S.C. FY06 - U.S.S.C. FYIO. Figure 5 to 
Seniencing Trends. U.S.S.C. Vice Chair William B, Carr. American Bar Association While Collar Crime 
Conference. San Diego. CA (Mar, 3, 201 1) (on file with the author). 
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the actors who deal with the reality of sentencing every day and diminish the ability to adapt the 
system to better promote its intended goals. 

For example, the Department of Justice has complained that the guidelines for some child 
pornography offenses and some fraud crimes are being departed from with increasing 
frequency.'^ However, criticism of the guidelines for both of these types of offenses has also 
been increasing, not only from defense attorneys andjudges, but even prosecutors.'*’ This is not 
surprising given that the guidelines for both types of offenses have significantly increased in 
recent years not based on empirical data, but via congressional directives typically passed at the 
urging of the Department of Justice. Thus, the regularity of judicial departures in these types of 
cases, where nearly all parties agree the guidelines are seriously flawed, is an excellent example 
of the benefits of an advisory guidelines system and its ability to be a mechanism for feedback 
and improvement. 

Six years after Hooker, the federal sentencing system, as a whole, is as sound as it ever was. 
Average sentence length has remained constant and, where there are regular instances of 
guidelines departures, it is truly a statement about the substantive quality of that particular 
guideline and not the system as a whole. The shift from mandatory guidelines has, in a small 
way, lessened the erosion of the Sixth Amendment right to trial, while advancing the goals of the 
SRA through more individualized sentencing. Despite the room for improvement within 
individual guidelines, the change to an advisory guidelines system was a much needed step 
towards a more just, fair, and rational federal sentencing scheme; all arguments to the contrary 
are belied by empirical evidence. 

For these reasons, NACDL strongly opposes any efTort to make the guidelines mandatory in 
nature and, instead, joins many other organizations and individuals in endorsing the continued 
use of a research and experience driven advisory guidelines system. 


^ See Letter from Joniitlian Wroblevvsld to Hon. William K. Sessions 111. Chair. U.S. Sent' g Common at 1-2 (June 
28. 2010) Ihercinaftcr "Wroblcwsld Lctter’T 

Prosecutor requests for downward variances in child pornography cases, not based on §5K1.1 or §5K.L1. tvive 
increased significantly. In 2007. the rate was 4.6%. That rate has increased ever}- year since, rising to 6,4% in 
2008. 8.1% in 2009, and 1 4,5'% for the first Two quarters of 20 1 1 , U.S.S.C.. 2007-2010 Sourcebook of Federal 
Seniencing Statistics. Ibl. 27, The 2011 rale is nearly 10% higher for these types of cases Ilian the rate for all cases. 
w liich is 4.2%, Such an increase is clear evidence lliai even prosecutors see this guideline as broken, U.S.S.C, 
Preliminary Qiuarierly Data Report. 2d Quarter Release, 2011. ibl..l. 


5 



248 


On behalf of NACDL, T am grateful for the opportunity to submit this letter and respectfully urge 
your utmost consideration. Thank you for considering our views on this matter. 


Respectfully, 


Lisa Monet Wayne 
President 
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FEDERAL PUBLIC DEFENDER 
Western District of Washington 


Thomas W. Hillier, II 
Federal Public Defender 


October 11, 2011 


Honorable F. James Sensenbrenner 
Chair 

Subcommittee on Crime, Terrorism and 
Homeland Security 
House Judiciary Committee 
Washington, D.C. 20515 


Honorable Robert C. (Bobby) Scott 
Ranking Member 

Subcommittee on Crime, Terrorism and 
Homeland Security 
House Judiciary Committee 
Washington, D C. 20515 


Rc: Hearing on: ‘'Uncertain Justice: The Status of Federal Sentencing and the U.S. 

Sentencing Commission Six Years after U.S. v. Booker ’* 


Dear Chairman Sensenbrenner and Representative Scott: 

1 write on behalf of Federal Public and Community Defenders to comment on the status 
of federal sentencing today. We support the current constitutional and evolving advisory 
guideline system, and wc oppose the Sentencing Commission’s recent proposal to enact 
presumptive guidelines and proposals by others to enact mandatory guidelines. We appreciate 
the invitation to comment. 

We were stunned by the particulars of the Commission’s recommendation for legislative 
change and its portrayal of the cunent system. Because no specific language has been provided, 
the observations below are preliminary. But even without the benefit of specific language, it is 
clear that the proposal is unconstitutional and not supported by adequate or accurate justilication. 

It seems that the Commission’s proposal (and the proposal for mandatory guidelines) is 
being championed via a charge that is simply not accurate: that is, racial bias affects sentencing 
decisions by federal judges under the advisory guideline system. This is a serious charge and 
rests on a study that the Commission previously acknowledged omits many relevant factors that 
judges legally and legitimately consider at sentencing, and warned that these omissions make its 
results unreliable. But the Commission fails to disclose that important warning in its testimony 
and misleadingly implies that its study includes all relevant factors. Moreover, the 
Commission’s study was the object of recent criticism by a team of researchers that conducted a 
similar study but reached different conclusions, including the fact that disparity in sentence 
lengths based on race and ethnicity has not increased under the advisory sentencing system. 

Refutation of the premise for the Commission’s proposal is not surprising. The idea that 
federal judges discriminate against racial minorities defies common sense. Prior to enactment of 
the Sentencing Reform Act (SRA), when judges had unfettered discretion, average sentence 
length for Black, White and Hispanic offenders was exactly the same and, according to a 


1601 Fifth Avenue, Room 700, Seattle, Washington 98101 - Telephone (206) 553-1100 Fax (206) 553-0120 
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comprehensive review sponsored by the Department of Justice’s Bureau of Justice Statistics, 
sentences were not based on invidious factors. Today, when judicial discretion is intricately 
guided by advisory guidelines and a statutory framework intended to create reasonable 
consistency, and when society as a whole is far less biased, it would seem implausible that 
federal judges are discriminating against people of color in their sentencing decisions. We do 
know racial disparity poisons the federal system. But the causes are primarily found in 
mandatory minimum laws, the guidelines themselves, and decisions related to the enforcement 
and prosecution of mandatory minimum laws, not in discretionary decisions by federal judges. 

All of this is discussed in detail below. 

The Commission also contends that there is growing disparity among districts. In 
support, it provides a bare listing of rates of non-govcrnmcnt sponsored bclow-range sentences. 
Whether unwarranted differences exist or are growing are complex questions upon which the 
Commission sheds no light. The Commission fails to warn, as it has in the past, that 
unwarranted 6\?,'^dii\Xy cannot be inferred from a simple listing of rates. Research performed by 
others shows that variation in sentence length among districts has actually decreased after 
Booker, a more relevant measure than rates. The inadequacy of the Commission’s presentation 
on differences among districts is also discussed below. 

We also focus on the advances in federal sentencing law posi-Booker. Progress, while 
slow, has been significant. Indeed, the advisory guidelines played an essential role in reducing 
the pernicious racial effects of the crack cocaine laws. Policy disagreement by district court 
judges with the guidelines that expand on and enforce those laws was ratified by the United 
States Supreme Court and helped inspire recent reforms in Congress. Ironically, the initiative 
and example of the courageous district court judges who provoked that reform would be 
discouraged by the Commission’s proposals. Now is not the time to halt the evolution of the 
advisory guidelines system. 

Seven years after Booker, our federal sentencing system is closer to Congress’s original 
intent in the Sentencing Reform Act than the mandatory system it replaced or than any system 
designed to exclude judges could be. The Commission has begun to respond to the judicial 
feedback that was previously missing by revising, with congressional approval, guidelines that 
were not developed based on empirical data or national experience. As it does so, judges have 
begun to sentence within the guideline range more often - as the Supreme Court predicted. This 
cooperative dialogue between judges and the Commission is what Congress intended when it 
enacted the SRA. And the Commission has made progress in explaining the bases for recent 
amendments to the guidelines, something it largely failed to do before Booker. 

These developments, which advance the purposes of punishment, resulted simply from 
giving judges a meaningful role in sentencing. At the same time, there is no evidence that judges 
have been unduly lenient. Higher rates of bclow-range sentences flow from the fact that the 
guidelines consist almost entirely of every imaginable aggravating factor, and a near absence of 
mitigating factors. Because of Booker and its progeny, judges can now vary downward from the 
guidelines when a defendant’s background and life history support mitigated punishment. Even 
with a somewhat higher rate of below-rangc sentences, average sentence length is the same or 
higher today than before Booker in all types of cases except crack (due to reduced guideline 
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ranges) and illegal reentry (due to a large increase in the prosecution of cases with low guideline 
ranges). 

But even though po^i-Booker change has been measured, it has been important. Recent 
decisions by the Supreme Court emphatically endorse the authority of a sentencing judge to 
account for the history and characteristics of the defendant in shaping an appropriate punishment. 
Constraining that discretion will make worse the greatest problem facing our criminal justice 
system, the unsustainable size and cost of our prison population. Wc join the Commission in 
encouraging your support in reducing that population. Meanwhile, the following points (and 
those in the Addendum) demonstrate that the justifications for legislative change proffered by the 
Commission and others are unsound, and why the vast majority of federal judges, prosecutors, 
and defense lawyers support the eurrent advisory system.’ 

1. The Use of Prison Sentences Continues to Increase; Sentence Lengths Remain High: 

Rates of Below-Range Sentences Have Begun to Drop as the Commission Reduces 

Unnecessary Severity. 

The use of imprisonment continues to grow even after Booker. As the Commission’s 
testimony shows, the average extent of reduction for nearly every offense is less than it was 
before Booker, and in some cases far less.^ Average sentence length has stayed the same or 
increased for all categories of offenses except crack, due to reduced guideline ranges, and illegal 
reentry, due to a large increase in the prosecution of cases with low guideline ranges, At the 
same time, in 201 1, the rate of below-range sentences has begun to drop, concurrent with 
reduction of the crack guidelines. 

Type of sentence . The guidelines’ recommendation of prison in most cases continues to 
determine the type of sentence imposed, as the Commission has previously reported,^ and as 
shown in Figure 1 . 


’ See Lanny A. Breuer, The Attorney General’s Sentencing and Corrections Working Group: A Progress 
Report, 23 Fed. Sent’gRep. 110, 112 (2010); USSC, of Survey of United States District Judges 

January 2010 through March 2010, lbl.l9. 

^ Commission Testimony at 26, 28, 3 1 , 33, 36, 38, 41 , 43, 45, 48, 50, 53. 

^ USSC, Alternative Sentencing in the Federal Criminal Justice System 1 2 (2009). 
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Figure 1 

PERCENTAGE OF DEFENDANTS RECEIVING STRAIGHT PRISON, 
INTERMEDIATE SANCTIONS,^ STRAIGHT PROBATION 
All Felonies 1984 - 2010 4th Quarter 
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Sources: 1984-1990 FPSSIS Datafiles, Administrative Office of U.S. Courts; USSC, Sourcebook of Federal 
Sentencing Statistics^ tbl.l2 (1991-2009); USSC, Preliminary Quarterly Data Report, Fourth Quarter FY 2010, 
tbl.l8. 

Sentence length and extent of reduction . Average sentence length was roughly 46 
months before Booker, and is 43.3 months as of the third quarter of 201 1.^ The small decrease is 
almost solely attributable to reduced guideline ranges in craek cases (a fact the Commission 
inexplicably omits), and a substantial increase in prosecutions of immigration cases under 8 
U.S.C. § 1326(a) (with a statutory maximum of two years and a low guideline range). ^ Average 
sentence length for all other offenses has increased slightly or stayed the same, except that it has 
substantially increased in fraud cases, ^ and child pornography cases, ^ 


Intermediate sanctions are prison/community split sentences, and probation with confinement. 

USSC, 2001-2007 Sourcebook of Federal Sentencing Statistics, tbl. 1 3; USSC, Preliminary Quarterly 
Data Report, Third Quarter FY 2011, tbl. 19, figs. C-1. 

"yj., fig. G, I. 

’ Id., fig. D. 

Id., tbl. 19; USSC, 2005 Sourcebook of Federal Sentencing Statistics, tbl. 13. 
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The extent of decrease when judges depart or vary from the guideline range has not 
increased since Booker. The median decrease was 12 months before Booker, has been 13 
months since Booker,"^ and the median percent decrease is less than before Booker.^^ 

Rate of below-ranse sentences . The rate of non-government sponsored below-range 
sentences has dropped to 16.9% in the third quarter of 201 1, a significant decrease from 18.7% 
in the fourth quarter of 20 1 0. ^ ^ This drop during the first three quarters of 20 1 1 (Oct. 1,2010- 
June 30, 2011) corresponds with the reduction in the crack guidelines on November 1, 2010 as 
directed by the Fair Sentencing Act of 2010. This rate is only 4.2 percentage points lower than a 
year after Booker, when many courts were continuing to treat the guidelines as mandatory. 

This is a measure of the success of the advisory guidelines system; when unsound guidelines are 
amended to better reflect the statutory purposes and factoid, judges follow them more frequently. 
{See Addendum, Part IV) 

The rate at which judges vary from the guideline range has been remarkably low. The 
guidelines arc constructed almost solely of aggravating factors and have been repeatedly 
increased since the guidelines’ inception. The guidelines contain almost no mitigating factors. 
For example, although state of mind is an essential component of the seriousness of the offense, 
the guidelines do not distinguish among offenders based on more and less culpable states of 
mind. They require enormous increases based on quantities of drugs possessed by others that 
were “reasonably foreseeable” to the defendant. They require an increase based on a gun that 
“was possessed” by others. The guidelines also omit, prohibit, and discourage consideration of 
many factors that bear directly on the likelihood of recidivism, thus recommending punishment 
that is excessive to protect the public. Contrary to the Commission’ s account, the guidelines fail 
to take into account a host of relevant factors, and for that reason and others, often fail to achieve 
the statutory purposes of sentencing. (See Addendum, Parts 11 & lU) 

Presentation of incorrect data . In March 2003, a Department of Justice official appeared 
before this Subcommittee and complained that judicial departures had increased as a result of the 
Supreme Court’s 1996 decision in A'wyn V. Storey, 518 U.S. 81 (1996).*^ Within a month. 


^ See USSC, 2003-2004 Sourcebook of Federal Sentencing Statistics, tbl. 3 lA; USSC, 2005-2010 
Sourcebook of Federal Sentencing Statistics, tbls. 31A-31D; USSC, Preliminary Quarterly Data Report, 
Third Quarter FY 201 1, tbls. 10-13; Testimony of James E. Fclman on Behalf of the American Bar 
Association before the Subcomm. on Crime, Tcirorism, and Flomcland Security, Comm, on the Judiciary 
of the House of Representatives, Appendix (Oct. 12, 201 1). 

See USSC, 2003 Sourcebook of Federal Sentencing Statistics, tbl. 31 A (40%); 2004 Sourcebook of 
Federal Sentencing Statistics, tbl. 3 1 A (35. 1% 'pxe-Blakely, 37.5% posl-S/ate/y); USSC, Preliminary 
Quarterly Data Report, Third Quarter FY 201 1 , tbls. 10, 12 (over 90% of downward departures and 
variances are 34.8% or less below the range). 

’ ’ USSC, Preliminary Quarterly Data Report, Third Quarter FY 201 1 , tbl. 4. 

'' Id. (1 2.7% first quarter 2006). 

Statement of Associate Deputy Attorney General Daniel P. Collins before the Subcomm. on Crime, 
Terrorism, and Homeland Security of the of the H. Comm, on the Judiciary (Mar. 1 1, 2003), in 15 Fed. 
Sent’g Rep. 331,331 (2003). 
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Representative Feeney introduced an amendment to the PROTECT Act based on that same 
representation.'^ On April 30, 2003, a revision of the Feeney Amendment was passed into law, 
restricting judicial departures but creating a new “fast track” departure for the government. 

Later, it came to light that the Department’s claims that judicial departures had increased 
Koon were erroneous. From the early 1990s until 2003, the Commission reported a large 
and growing number of government-sponsored departures as if they were initiated by judges. 
What appeared in the Commission’s public data as an increase in judicial departures was actually 
an increase in government-sponsored departures, primarily on the border in immigration and 
drug cases. The Commission knew the true source of the increase in below-range sentences,'^ 
but did not correct the way in which it publicly reported the departure rates until after the 
PROTECT Act was passed. 

In October 2003, after the PROTECT was passed, the Commission reported that, 
excluding southwest border districts, “the national rate of increase in the departure rate is 
substantially the same during the pre-A^oo« and posi-Koon eras, and actually declines during the 
most recent year for which such data is available.”'^ The General Accounting Office,'^ and 
academic researchers,''' also found that much of the data relied upon by supporters of the 
PROTECT Act was inaccurate and that the increase in sentences below the guideline range 
attributed to judges was in fact the product of prosecutorial practices. 


1 49 Cong. Rec. H2423 (daily ed. Mar. 27, 2003); 149 Cong. Rec. H306 1 -0 1 (daily ed. Apr. 1 0, 2003). 

^^See Statement of John R. Steer, Vice-Chair, U.S. Sent’g. Comm’n, before the Subcomm. on Criminal 
Justice Oversight, U.S. Senate Judiciary Committee, at 6, 8-9, 10 &Exh. 1 4 (Oct. 13, 2000) (the “overall 
biggest SCI of influences [on departure rates] has been an an-ay of prosecutorial charging and plea 
bargaining initiatives,” the “greatest changes” in the departure rate “since 1992 have occurred in 
immigration and drug trafficking offenses,” “typically initiated by the several U.S. Attorneys,” “the two 
large.st categories of reasons” for all downward departures were “agreements to deportation involving 
unlawful aliens (including various ‘Fast Track’ plea arrangements),” which had grown from .2% to 
approximately 20% from 1994 to 1999, “and plea agreements generally,” which comprised about 20% 
from 1992 to 1999). 

USSC, Report to Congress: Downward Departures from the Federal Sentencing Guidelines 55 (2003). 
Until 2003, the Commission had included all government-sponsored departures other than substantial 
assistance departures in the “other downward departure” rate. After the PROTECT Act was passed, the 
Commission reported that at least 40% of these “other downward departures” were sought by the 
government. Id. at 54-56, 60. 

GAO, Federal Drug Offenses: Departures from Sentencing Guidelines and Mandatory Minimum 
Sentences, Fiscal years 1999-2001 (2003) (citing problems with Commission data collection and coding 
procedures). 

Max Schanzenbach, Have Federal .Judges Changed Their Sentencing Practices? The Shak\> Empirical 
Foundations of the Feeney Amendment, 2 J. Empirical Legal Stud. 1 (2005); Mark T. Bailey, Feeney ’s 
Folly: Why Appellate Courts Should Review Departures from the Federal Sentencing Guidelines with 
Deference, 90 Iowa L. Rev. 269 (2004). 
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In the aftermath of the PROTECT Act, ftic Judicial Conference and the Commission 
changed the manner in which sentences arc reported to, and categorized, by the Commission, 
although the potential for misunderstanding remains.’^ Given this history, one would expect the 
Commission to be especially careful to prevent partisan misuse of its data or the drawing of false 
inferences from inaccurate, incomplete, or highly aggregated data. 

Yet, in its testimony before this Subcommittee, the Commission relics in part on the same 
kind of data that led to the enactment of the PROTECT Act and fails to adequately explain 
problems with the data in both the pre- and post-PROTECT Act periods. The graph in the 
Commission’s Appendix C and the rates of below-range sentences shown for immigration and 
other offenses over time (at pp. 26, 28, 38) make it appear as if the rate of non-government 
sponsored departures increased after the decision in Koon, when they did not, and were far 
higher in immigration and marij uana cases after Koon than they actually were. The 
Commission’s characterization of Koon as having actually increased judicial discretion and the 
rate of judicial departures^'’ is wrong. Koon incorporated the Commission’s restrictive departure 
standard into the appellate standard of review,^* and therefore did not increase judicial discretion 
or the rate of judicial departures, as the Commission itself reported in October 2003. It is unclear 
what conclusions arc meant to be drawn from the Commission’s data and description of the post- 
Koon period, but they appear to invite the same misunderstandings that led to previous 
legislation restricting judicial discretion. 

11. The Commission Offers No Meaningful Analysis of Differences Among Districts* 

Much Less Evidence of Growin 2 or Unwarranted Differences. 

The first ground for the Commission’s proposed overhaul is what it calls “growing 
disparities among circuits and districts.”^^ Whether dilTerenccs are growing or unwarranted, 
what kinds of differences there are, and what causes them, are complex questions upon which the 
Commission sheds no light. There are a host of local conditions and interactions among judges 
and prosecutors that legitimately cause differences among districts, as the Commission has been 
repeatedly advised, and has previously acknowledged. 


Paul J. Hofer, How Well Do USSC Sentencing Data Help Us Understand Post-Booker Sentencing? 22 
Fed. Sent’gRep. 89 (2010). 

Commission Testimony al 4-5. 

^^See Koon, 518 U.S. at 92-95; Kate Stith, The Hegemony of the Sentencing Commission, 9 Fed. Senl’g 
Rep. 14 (1996); Paul Hofer et al. Departure Rates and Reasons After Koon v. U.S., 9 Fed. Sent’g Rep. 
284(1997). 

Commission Testimony at 1 . 

See, e.g.. Statement of the Honorable Robert L. Hinkle Before the U.S. Sent’g Comm’n (Feb. 1 1, 
2009); Statement of Alexander Bunin, Federal Public Defender for the Northern District of New York, 
Hearing before the U.S. Sent’g. Comm’n, at 7-1 1 (July 9, 2009); Tr. of Public Hearing before the U.S. 
Senl’g Comm’n, Chicago, 111., at 99-100 (Sept. 9-10, 2009) (remarks of the Hon. Karen K. Caldwell, 
Eastern District of Kentucky); Statement of Nicholas T. Drees Before the U.S. Sent’g Comm’n, Denver, 
Colo., at 6-9 (Oct. 21, 2009); Twentieth Annual National Seminar on the Federal Sentencing Guidelines, 
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The only information the Commission provides is; (1 ) the low and high rate by district of 
only non-government sponsored below range sentences for certain olTenses, and (2) and a list by 
district of only non-govemment sponsored below range sentences for all offenses. The 
Commission omits any information about whether variations in sentence length among districts 
have grown. The Commission omits any discussion of government-sponsored rates of below 
range sentences by district, although this has a very substantial bearing on non-govemment 
sponsored rates. 

The Commission warned not long ago that “[ajnalyzing sources of . . . regional disparity 
is complicated because the potential sources are so many, varied, and interacting,”^^ and that 
“[ijnferring unwarranted disparity from uncontrolled comparisons of average sentences or rates 
of departure may be erroneous.” ^ “The causes of variation in the rates of departure, and their 
potential effect on unwarranted sentencing disparity cannot be resolved through simple 
examination of reported rates. . . . When assessing the role of departures in creating unwarranted 
sentencing disparity . . . caution is advisable and caveats are unavoidable.”^^ 

A. There is Less Variation Among Districts in Sentence Length Than When the 
Guidelines Were Mandatory. 

Focusing only on rates, the Commission provides no information about whether 
differences in sentence length have grown among districts, a measure that would seem to be 
much more important in assessing whether inter-district disparity has grown. Other researchers, 


Orlando, Florida (May 4-6, 201 1) (remarks of the Hon. John Gleeson, Eastern District of New York); 
Letter to the Hon. Patti B. Saris from Thomas W. Hillier, II, Public Comment on USSC Notice of 
Proposed Priorities for Amendment Cycle Ending May 1, 2012, at 59, 65-68 (Sept. 7, 201 1). 

See John Gleeson, The Sentencing Commission and Prosecutorial Discretion: The Role of the Courts in 
Policing Sentence Bargains, 36 ilofstra L. Rev. 639, 656 n.66 (2008) (“These differences matter, not just 
to the re.sidents of our nation’s communities, but to the jurors, lawyers, and Judges in them. They arc 
acted upon in numerous ways, including in plea bargaining decisions, to produce results that prosecutors 
andjudges believe are just. To be sure, those results are not uniform. Some drug couriers get a four-level 
downward role adju.stment based on the happenstance of being airested in New York rather than in 
Miami, just as some illegal immigrants gel a ihrcc-lcvcl fast-track adjustment ba.scd on the happenstance 
of being arrested in Arizona rather than in Utah.”). 

USSC, Fifteen Years of Guidelines Sentencing: An Assessment of How Well the Federal Criminal 
Justice System is Achieving the Goals of Sentencing Reform 93 (2004) (“Sentencing can be influenced by 
differences among the districts and circuits in their sentencing case law and ‘personas.’ These, in turn, 
are influenced by the political climates of different regions of the country. A great deal of research has 
established the importance of the local norms of different district courts — what some researchers have 
called court communities. The norm.s of different courts arc also influenced by practical constraints, such 
as court workload and the availability of diffCTcnt types of sentencing options.”). 

“7^/. at 100. 

” Id. at 111. 
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using the Commission’s datasets, have performed this analysis. They found that the “sentence 
length variance” among districts was 6.6% before the PROTECT Act, 5.8% after the PROTECT 
Act, 5 .2% after Booker, and 6.3% after Gall}^ Thus, there is now Jess variation in sentence 
length than before the PROTECT Act when the guidelines were mandatory. 

B. The Commission's Rates Tell Us Nothing Meaningful. 

Then Judge (and former U.S. Attorney) Alito said in 1992 that the Commission’s 
“[c]omparisons of the departure rates of diff^ent circuits and districts seem to me . . . 
unsound.”^^ He gave several examples of different mixes of types of cases and different 
magnitudes of cases, set forth in the footnote, and concluded that “no meaningful” or “reliable” 
comparisons among districts can be made by looking at the Commission’s statistics.^‘‘ 

The same is true of the Commission’s presentation today. The Commission’s 
presentation makes it appear that there are wide differences, with no effort to illuminate the 
reasons for the differences.^^ Prosecutorial decisions are the primary driver of differences 
among districts. Yet, there is no analysis of the kinds of cases prosecutors bring, or any 
discussion of government-sponsored departures and variances. Nor does the Commission 


Jeffery T. Ulmer, Michael T. Light, & John Kramer, The “Liberation " of Federal Judges ’ Discretion 
in the Wake of the Booker/Fanfan Decision: Js There Increased Disparity and Divergence Between 
Courts?, Justice Quarterly (forthcoming 201 1 ) [“Penn State Study - Inlcrdistrict Disparity”], at 1 8 
http;//www.tandfonline.com/doi/abs/l 0. 1 080/074 1 8825.20 1 1 .553726. 

Samuel A. Alito, Reviewing the Sentencing Commission ’s 1991 Annual Report, 5 Fed. Sent’g Rep. 1 66 
(1992). 

“For example, the types of cases prosecuted in federal court in a particular district may be heavily 
influenced by cases that state and local authorities are able and willing to prosecute. The types of cases 
prosecuted in a federal district may also be affected by . . . investigative resources . . the number of 
federal proseeutors, and the number of judges and the competing pressures on the district court 
docket. Finally, each United States Attorney exercises a degree of discretion in setting priorities that are 
responsive to the district’s perceived needs. ... To take one example, eases involving immigration 
offenses or simple drug possession, which have very low departure rales, make up 35% of the cases in the 
Southern District of California but only 6% of the cases in the Southern District of Florida and 3% of the 
cases in the Eastern District of New York. Consequently, no reliable inter-district comparisons can be 
made without controlling for differences in the mix of offenses prosecuted. There are other important 
differences in the mix of cases prosccuted-such as the magnitude of cases falling within a particular 
offense categoiy-and these differences may also affect departure rates. In two large offense categories, 
drug and fraud cases, there are very substantial differences in the magnitude of cases prosecuted in the 
more populous, urbanized districts as opposed to the less populous, more rural districts. If departure rates 
within an offense category vary based on the magnitude of the case . . . , then meaningful inter-district 
comparisons cannot be made without controlling for inter-district differences in the magnitude of cases 
within particular offense categories. . . . The point is that we just can’t tell from the Commission’s 
statistics, and we will not be able to tell until a much more sophisticated analysis of each district’s cases is 
performed.” Id. 

Commission Testimony at 26, 28, 3 1 , 33, 36, 38, 41, 43, 46, 48, 50, 53. 
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disclose that the difference between the highest and lowest government-sponsored rates by 
district is 12.4 percentage points higher than the difference between the highest and lowest non- 
government sponsored rates by distriet.^^ 

The Commission provides no explanation at all of why, as it says, the non-government 
sponsored below range rate in illegal entry cases was a high of 66.7 percent in one district and a 
low of 1 . 1 percent in another, or even which districts those wcrc.^^ The lowest rate is likely 
either New Mexico, which has a 3.5% non-government sponsored rate for all immigration cases 
(not just illegal entry cases), or Arizona, which has a 4.2% non-government sponsored rate for all 
immigration cases. These rates are low for good reason. In Arizona, which has a “fast track” 
program, the government-sponsored rate is 64.7%.^^ In New Mexico, which also has a “fast 
track” program, the government sponsored rate is 29%,^^ and many defendants who do not 
receive “fast track” departures are prosecuted under 8 U.S.C. § 1 326(a) and receive time 
served.^^ Thus, in most cases in Arizona and New Mexico, there is no need or even opportunity 
for judges to depart or vary because the government’s actions produce low sentences. 

The highest rate the Commission reports for illegal entry cases (66.7%) is most likely for 
the Southern District of New York, which has a 63.9% non-government sponsored rate for all 
immigration cases, but only a 2.5% government sponsored rate.^* The Southern District of New 
York, unlike Arizona and New Mexico, has no “fast track” program and no § 1326(a) cases. 
According to the Commission, the presence of fast track programs in some districts and not 
others creates geographical disparity. Judges in the Southern District of New York (and 


In 2010, prosecutors sought downward departures and variances in 60.4% of cases in the Southern 
District of California and in 3.7% of cases in the District of South Dakota, a difference of 56.7 percentage 
points. Judges imposed downward departures and variances in 49% of cases in the Southern District of 
New York and in 4.7% of cases in the Middle District of Georgia, a difference of 44.3 percentage points. 
See USSC, 2010 Sourcebook of Federal Sentencing Stati.stics, tbl. 26. 

Commission Testimony at 26. 

We cannot be certain which di.strict.s the Commission has found to have the highest and lowest rates for 
illegal entry cases alone because the Commission publishes rates by district for all immigration cases 
together, rather than reporting illegal entry separately. 

USSC, 2010 Statistical Information Packet, Arizona, tbl. 10. 

USSC, 2010 Statistical Information Packet, New Mexico, tbl. 10. 

The information regarding the high number of § 1326(a) cases comes from the Defender in the District 
of New Mexico. 

USSC, 2010 Statistical Information Packet, Arizona, New Mexico, Southern District of New York, tbl. 
10 . 

USSC, Report to the Congress: Downward Departures from the Federal Sentencing Guidelines 66-67 
(2003) (criticizing fast-track programs for creating a “type of geographical disparity”). 
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elsewhere) vary to alleviate that disparity.**” The average sentence length for immigration cases 
is highest in the Southern District of New York at 23.5 months, while in Arizona it is 20 months, 
and in New Mexico is 6 months.**^ 

As one example of a similar dynamic in the drug trafficking area, in the Eastern District 
of Kentucky, only 6% of drug offenders receive a non-govemment sponsored below range 
sentence, but 63.2% of drug offenders receive a government-sponsored departure for 
cooperation, and average sentence length is 70 months."*^ In the Southern District of West 
Virginia, only 10.7% of drug offenders receive a government sponsored departure for 
cooperation, but 35.1% receive a non-govemment sponsored below range sentence, and average 
sentence length is 75 months.**^ 

Mr. Miner decried the different rates of non-govemment sponsored departures and 
variances in 2010 in the Northern (17.2%) and Southern (49%) Districts of New York, but 
average sentence length was 44.4 months in the Northern District of New York, 54.1 months in 
the Southern District of New York, and 51.1 months nationally.'*'* 

The ranking of districts in the Commission’s Appendix tells us nothing. For example, the 
non-goverament sponsored rate of below guideline sentences in the Western District of Texas 
was only 1 1 .1% in 2010, well below average. This bare statistic fails to reveal that a large 
portion of the caseload consists of immigration cases prosecuted under 8 U.S.C. § 1326(a) (with 
a statutory maximum of 2 years), and marijuana cases prosecuted under 21 U.S.C. § 

84 1 (b)( 1 )(D) (with a statutory maximum of 5 years).**^ Immigration cases are 60% of the 
caseload and the median sentence is 8 months.**^ Marijuana cases comprise 63.7% of all drug 


According to a former federal prosecutor, “what wc’vc done is to set penalties at unsupportably high 
levels and then use those high penalties as the starling point for a program of huge sentencing discounts.” 
Frank O. Bowman, 111, Only Suckers Pay the Sticker Price: The Effect of “Fast Track" Programs on the 
Future of the Sentencing Guidelines as a Principled Sentencing System, Written Statement Prepared for 
Hearing Before the U.S. Sent’g. Comm’n, at 1 (Sept. 23, 2003). “[W]hat makes fast track possible and 
makes it run is the high guideline ranges under § 2L1 .2, a guideline that lacks any empirical basis.” 
Statement of Thomas W. Hiller, T1 and DavinaChen, Hearing Before the U.S. Sent’g Comm’n, at 27 
(May 27, 2009). 

USSC, 2010 Statistical Information Packet, Arizona, New Mexico, Southern Di.strict of New York, tbl. 
7. 

USSC, 2010 Statistical Information Packet, Ea.stem District of Kentucky, this. 7, 10. 

USSC, 2010 Statistical Information Packet, Southern District of West Virginia, this. 7, 10. 

USSC, 2010 Statistical Information Packet, Northern District of New York, Southern District of New 
York, tbl. 7. 

The information regarding the high number of § 1326(a) and marijuana cases comes from the Defender 
in the Western District of Texas. 

USSC, 2010 Sourcebook of Federal Sentencing Statistics, Appendix B (Western District of Texas). 
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cases compared to 26.3% nationally. The guideline range in these marijuana cases is 18-24 
months (or less) with reductions for acceptance of responsibility and safety valve, and 12-18 
months (or less) with minor role. Unlike mmiy other districts, there is no need for bclow-range 
sentences in many cases in the Western District of Texas."*^ Many defendants serve most of their 
sentences before they are even sentenced. 

For a number of reasons for different rates in the District of Massachusetts and the 
Middle District of Georgia, and other information on this issue, see Addendum, Part 1, 

C. The SKA Recognized That There Should Be Local Differences. 

The SRA did not require nationwide uniformity, instead recognizing that regional 
differences are relevant in three different ways — “the community view of the gravity of the 
offense,” “the public concern generated by the offense,” and “the current incidence of the offense 
in the community. The guidelines do not to take account of local conditions, but judges and 
prosecutors take account of such differences and always have. 

That is presumably why the Attorney General has adopted a policy of “district-wide 
consistency,” in accordance with “district-specifle policies, priorities, and practices,” and “the 
needs of the communities we serve.”'*’ In considering the need for just punishment, one 
question is, “What penalty is needed to restore the offender to moral standing within the 
community?”^^ As the Second Circuit found in upholding an upward variance in a firearms case 
in the Southern District of New York, the “community view of the gravity of the offense” and 
the “public concern generated by the offense” are relevant to the seriousness of the offense. A 
failure to take into account local conditions and norms would create unwarranted uniformity. 


See USSC, 2010 Sourcebook of Federal Sentencing Statistics, Appendix B (Western District of Texas: 
24.6% drug cases, 50.6 months mean, 33 months median; Southern District of New York: 36% drug 
cases. 65.7 months mean, 57 months median; Delaware: 27% drug cases, 82.4 months mean, 78 months 
median; Rhode Island: 53% drug cases, 72.5 months mean, 60 months median). 

28 U.S.C. § 994(c)(4), (5), (7). 

Memorandum to All Federal Prosecutors from Attorney General Eric H. Holder Jr. regarding 
Department Policy on Charging and Sentencing, at 1, 3 (May 19, 2010). 

United States v. Cole, slip op., 2008 WL 5204441 *4 (N. D. Ohio Dec. 1 1, 2008). 

See United Slates v. Cavera, 550 F.3d 1 80 (2d Cir. 2008) (en banc). 

See Vincent L. Broderick, Local Factors In Sentencing, 5 Fed. Sent’g Rep. 314, 314 (1993) (“Local 
variations are important because of the wide spectrum of conditions, attitudes and expectations spanning 
the nation. Overcentralization can produce a rigidity engendering hostility and causing diminution of 
respect for the national government.”); Michael O’Hcar, Federalism and Drug Control, 57 Vand. L. Rev. 
783, 821-22 (2004) (discussing the distortion of drug policy by federalization and justified regional 
differences). 
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111. The Commission Gives an Incomplete and Misleading Account of Demographic 

Differences in Sentencing. 

Accusing federal judges of racial bias is a serious charge. We arc therefore disappointed 
to see the Commission overstate its results and fail to caution that its conclusions are 
insufficiently reliable to be the basis for any policy changes. The Commission’s regression 
analysis omits many relevant factors that would explain the racial differences it reports, omits 
other relevant information, and fails to acknowledge that the Commission’s results have been 
contradicted by prominent researchers using a different statistical model. This other research 
finds that racial and ethnic disparity has not increased under the advisory guidelines. 

1 . The failure to account for all relevant factors that legitimately affect sentencing 
decisions makes the Commission’s conclusions unreliable . The Commission docs not collect, 
and its analysis does not include, many relevant factors that legitimately and legally affect 
judges’ sentencing decisions, and that would likely change the result if they were included. In 
addition, the Commission’s “refined model” omits many highly relevant factors, such as criminal 
history points, that are known to correlate with both race and sentence lengths, thus overstating 
the magnitude of the race effects reported. 

Rather than caution the Subcommittee that its study omits many relevant factors, the 
Commission strongly implies the opposite, staling that “this tool . . . accounts, or controls, for the 
effect of each factor in the analysis. Each factor is separately assessed and the extent to which 
each factor influences the outcome is racasured.”^^ 

In its March 2010 report on demographic differences, the Commission devoted two full 
sections to explaining that reliable conclusions could not be drawn from its analysis because 
relevant factors are missing from its datasets. In a section entitled “Cautions When Reviewing 
the Results of This Report,” it stated: 


Kate Stith & Jose A. Cabranes, Fear of Judging: Sentencing Guidelines in the Federal Courts 107, 1 1 5 
(1998). 

In its March 2010 report, the Commission staled these factors were omitted because their inclusion 
“somewhat artificially overstated” the impact of the presumptive sentence and “understated” the impact 
of other independent variables. The Commission claimed that the remaining independent variables are 
“independent of and not correlated with one another.” USSC, Demographic Differences in Federal 
Sentencing Practices: An Update of the Booker Report’s Multivariate Regression Analysis at 1 9-20 
(2010) [USSC, 2010 Demographic Differences Repori\. No intcr-correlation matrix was included in the 
report, however, and it is implausible that race and gender are not correlated with other independent 
variables, such as offense type. The effect of the omission of these legally relevant factors is to ignore the 
fact that judges legitimately weigh some legally relevant factors differently than the guidelines rules. 
Conversely and ironically, by not restricting the presun^tivc sentence, /7/.at 20 n. 69, the “refined model” 
assumes that judges weigh the guideline recommendation itself somewhat differently than the law 
indicates. These differences in model specification are contestable; different researchers believe different 
choices are appropriate. The Commission’s choices resulted in race effects larger than would otherwise 
be the case. 

Commission Testimony at 53-54. 
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[0]nc or more key factors which could affect the analysis may have been omitted 
from the methodologies used because a particular factor is unknown or was 
erroneously excluded from the analysis, or because data concerning such a factor 
is unavailable in the Commission's datasets. Examples of factors for which no 
data is readily available in the Commission’s datasets include a measure of the 
violence in an offender's criminal past, information about crimes not reflected in 
an offender 's criminal history score os calculated under the sentencing 
guidelines, and information about an offender's employment record. For these 
reasons, the results presented in this report should be interpreted with caution. 

Although the Commission’s analysis demonstrates that some differences in the 
sentences imposed on certain groups of offenders arc associated with specific 
demographic characteristics, it is also important to note that these differences may 
be attributable to one (or more) of a number of factors that, while correlated with 
the demographic characteristics of offenders, are not caused by them. For 
QX3m’p\Q Judges make decisions when sentencing offenders based on many legal 
and other legitimate considerations that are not or cannot be measured. Some of 
these factors could be correlated with one or more of the demographic 
characteristics of offenders but not be influenced by any consideration of those 
characteristics.^^ 

In another section entitled “Limitations of Regression Analysis,” the Commission stated: 

As is apparent, the usefulness of regression analysis is entirely dependent on the 
data being used. Therefore, one important concern when using regression 
analysis is an awareness of what data might be missing from the analysis. The 
omission of one or more important variables usually causes the value of the 
variables that are included in the model to be overstated. 

For example, a judge sentencing two offenders convicted of similar crimes with 
the same criminal history score under the federal sentencing guidelines might 
impose a longer sentence on the offender with a more violent criminal past than 
on the offender with a less violent, or non-violent, criminal history. Similarly, a 
judge sentencing two offenders convicted of similar crimes might be influenced 
by the presence of violence in one case that waj not present in the other case and 
was not reflected in the final offense level for those cases as determined under the 
sentencing guidelines. Additionally, judges might be influenced by crimes not 
reflected in the criminal history score or by an offender's contacts with the 
criminal justice system that do not result in a conviction. Further, an offender’s 
employment record may have some influence on the sentence imposed. Data on 
these factors are not available in the Commission’s datasets. 


'^^JSSC, 2010 Demographic Differences Report at 4. 
^fd. al 9. 
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The Commission explained that, while the datasets it used did not include information on 
whether offenders had violent criminal history events, it had determined through a random 
sample from a different dataset that 43.7 percent of black offenders, 24.4 percent of white 
offenders, 18.9 percent of Hispanic offenders, and 23 percent of “other” offenders had violent 
criminal history events.^* Further, not every incidence of violence is reflected in the guideline 
offense level, and the criminal history score includes only offenses of which the offender was 
convicted."'* Employment is not included in the guidelines at all and therefore was not included 
in the analysis. The Commission stated: “[0]ne or more unmeasured factors that are not 
available for inclusion in the analysis . . . potentially could change the results if they M’ere 
included”^'^ 

Why is this so? When there is a statistical correlation between a missing but relevant 
factor and a demographic factor, such as race, and judges take the relevant factor into account, 
the analysis appears to show evidence of demographic effects when judges are in fact taking 
proper account of relevant factors. When judges are required to take account of relevant factors 
(such as employment and violence in criminal history), which are not included in the guidelines 
(and thus not included in the Commission’s datasets), the analysis appears to show an increase in 
demographic effects when judges are in fact taking greater account of relevant factors. 

2. The Commission misstates its own fmdinas . The size of effects associated with 
demographic factors in multiple regression analyses commonly fluctuate for a variety of reasons. 
The Commission previously noted that race effects have been statistically significant some years 
but not others, making it implausible that deeply rooted racial bias in judicial decision making 
accounts for the associations between race and sentence lengths in the years it is found.** 

Yet in its testimony for this hearing, the Commission states that differences in sentence 
length between Black and White male offenders “have increased steadily since Booker In 
fact, its analysis of March 2010 reported larger effects for black males than those found in its 
latest analysis using the most recent data. Compared to its March 2010 analysis, the effect for 
black males decreased in the post-Gcr// period — from a 23.3 percent difference through 
September 30, 2009,*^ to a 20 percent difference through September 30, 2010. *“* This 
information is not mentioned in the Commission’s testimony. 


at 9 n.37. 

-■fd. at 10 1111.38-39. 

‘V at 9 11.35. 

'’VS’cr discussion in Fifteen Year Review, at 123-27. 
'’"Commission Testimony at 54. 

’’ USSC, 2010 Demographic Differences Report aX.22. 
’"^Commission Testimony at 54. 
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The Commission also fails to mention tiiat under a different model spanning the entire 
ten-year period from 1999 through 2009, the greatest difference by far in sentence length 
between black and while offenders occurred in 1999 when the guidelines were mandatory. 

3. The Commission appears to be comparing apples and oranges because different 
models in different lime periods contain different control variables , in March 2010, the 
Commission adopted a new model with a new beginning date of May 1 , 2003 , rather than fiscal 
year 1999. The Commission said that it was important to include detention status in its analysis 
because similar offenders may receive different sentences as a result of whether they were 
detained before sentencing or not {e.g., they may receive time served if detained but probation if 
not), and if detention status was associated with race or gender (e.g., because of offense type or 
inability to post bail), it would confound the results.^ The Commission was unable to include 
sentences imposed from 1999 to 2003 in this new model because it had no data on detention 
status for the years 1999 to 2003.^^ 

The Commission now includes a lime period for which it said it has no data on detention 
status and compares it to periods for which detention status is included. The new time period 
begins on October 1 , 1 999 and ends April 2003,^* but the Commission said it has no data on 
detention status before 2003. Unless the Commission obtained data on detention status for this 
new time period in some way that it has not explained, it is comparing apples, with no data on 
detention status before 2003, to oranges, ineluding detention status after 2003. 

4. Prominent experts reached the opposite conclusion . Shortly after release of the 
Commission’s report on demographic differences in March 2010, a team of researchers at 
Pennsylvania State University, including a former Staff Director at the Commission, released a 
study, also using the Commission’s datasets, but reaching different, and additional, conclusions. 
They found that: 

• Disparity in sentence lengths based on race, ethnicity and gender has not increased after 

Booker and Gall.^'^ 


USSC, 2010 Demographic Dijferences Report dX 14. 

Id. 

at 18. 
al2&n.4. 

Commission Testimony at 53 n.l64, 

Jeffery T. Ulmer, Michael T. Light, & John Kramer, The “Liberation "of Federal Judges ’ Discretion in 
the Wake of the Booker/Fanfan Decision.' Is There Increased Disparity and Divergence Between 
Courts?, Justice Quarterly (forthcoming 201 1) [“Penn State Study — Interdistrict Disparity”], at 24, 
hup://www.landfonline.com/doi/abs/10. 1080/07418825.201 1.553726. 
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• Black-white differences in sentence length are significantly smaller in the ^o%X-Booker 
and G^/// periods compared to the pre-PROTECT Act period (October 2001 -April 2003) 
when the guidelines were mandatory. 

• There is less variation among districts in the extent to which race influences sentence 
length after Booker and Gall than during the pre-PROTECT Act or PROTECT Act 
periods.^’ 

• Gender differences in sentence length are significantly less in the post-G«// period than in 
either the pre-PROTECT Act or PROTECT Act periods/^ 

• The effects of race and gender on sentence length were considerably less after Booker 
and Gall than in 1994-95.^^ 

• There were no statistically significant differences in sentence lengths across time periods 
for Hispanics or non-citizens.^”* 

• There is no evidence that has “produced greater disparity in the likelihood of 

minority offenders to receive non-substantial assistance downward departures. 

The Penn State Study concluded: “Put simply, racial and gender sentence length disparities arc 
less today, under advisory Guidelines, than they were when the Guidelines were arguably their 
most rigid and constraining.”^^ 

The different conclusions of the Commission and Penn State studies are the result of 
different methodologies. Researchers can model the sentencing decision as either (1 ) a single 
decision (How long to imprison?) or (2) a series of decisions (First, whether to imprison, and 
second, for those offenders for whom imprisonment is necessary, how long!). Different 
factors affect the two decisions differently. For example, a defendant's current employment may 
influence a judge to prefer probation, so that the defendant can keep his job and continue to 
support his dependents.^^ A defendant with violence in his criminal history is more likely to be 
sentenced to prison than a defendant with no violence in his history. 


’V at 24. 
at 30. 
at 24. 

Jeffery T. Ulmer, Michael T. Light, & John H. Kramer, Racial Disparity In the Wake of the 
Booker/Fanfan Decision: An Alternative Analysis to the USSC^ 2010 Report, 10 Criminology & Pub. 
PoPy (forthcoming November 2011) [“Penn State Study - Alternative Analysis”], at 31-32. 

^‘’Ulmer et al, Penn State Study - Interdistrict Disparity, supra note 69, at 24. 

’^Ulmcr et al., Penn State Study — Alternative Analysis, supra note 73, at 33. 

"V at 32. 

''^See USSC, Staff Discussion Paper, Sentencing Options under the Guidelines 1 6 (1996) (finding that 
“offenders who were viably employed were 21 percent more likely to receive an alternative sentence than 
unemployed offenders”). 
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These kinds of considerations led the Penn State team to prefer the second approach. 

The Commission chose the first approach, studying all types of sentences together and treating 
probationary sentences as zero months of imprisonment. The Penn State researchers found that 
what appeared to be lengthier prison sentences for black male offenders under the advisory 
guidelines was, in fact, an increased difference in the portion of black and white male offenders 
who received probation after Gall Even this difference, however, “did not attain statistical 
significance” when viewed across time periods in the same model. Moreover, the decision 
whether to imprison is most sensitive to the very offender characteristics missing from the 
Commission's data, such as employment and violence in criminal history, which are likely to 
affect the court’s decision whether to sentence the defendant to incarceration.^*^ 

Variations in methodology and findings in this field of research are longstanding and 
caution against basing policy decisions on the results of this type of study: “Any findings that are 
sensitive to minor changes in model specifications such as these must be interpreted with 
caution. 

The only fair conclusion is that there is no reliable evidence that judges act on racial bias 
when they exercise greater discretion in sentencing. 


Ulmer e? al, Penn State Study - Alternative Analysis, supra note 73, at 1 1-15. 
at 28. 

®*’The two studies also differed in their approach to immigration offenses. The Penn State researchers 
excluded immigration offenses because the overwhelming majority involve non-citizens, who are often 
non- White, and because immigration cases are handled differently from other crimes, for example, 
through the use of deportation as a sentencing option and the government’s use of “fast track” programs 
that are dependent not on the defendant’s criminal conduct but the district in which the defendant is 
prosecuted. Ulmer et al, Penn State Study - Alternative Analysis, supra note 73, at 15-16, 29-30, 38. If 
immigration cases are included, it cannot be fairly concluded that any racial or ethnic disparity found is 
due to discrimination based on these characteristics rather than the result of differences in how non- 
citizens and immigration cases are handled. This choice by the Penn State researchers is supported by 
Commission staff research: “Non-citizens are less likely to receive an alternative than are U.S. citizens, 
reflecting perhaps the impending deportation of the defendant and the absenee of a loeal residenee 
suitable for home confinement. Higher impri.sonmcnt rates for non-citizens and for immigration 
offenders appeared to account for the higher aggregate imprisonment rates for Hispanic defendants. No 
differences in the use of alternatives were found between Whites, Blacks, and Hispanic defendants aflcr 
controlling for all other factors in the model.” USSC, StafTDiscussion Paper, Sentencing Options under 
the Guidelines 16 (1996). 

^’Douglas C. McDonald & Kenneth R. Carlson, U.S. Dep’t of Justice, Office of Justice Programs, Bureau 
of Justice Statistics, Sentencing in the Federal Courts: Does Race Matter? The Transition to Sentencing 
Guidelines, 1986-90, at 106 (1993). 


18 



267 


5. Unproven allegations of racial bias bv fudges divert attention from proven sources of 
unfairness in sentencing, and ignore the fact that judicial discretion helps to eorrect these 
problems . 

Allegations of racial bias infecting judicial decisions were made before the sentencing 
guidelines were adopted, but were later proven unfounded. Tn a comprehensive review 
sponsored by the Department of Justice’s Bureau of Justice Statistics in 1993, leading sentencing 
researchers concluded: 

During 1986-1988, before full implementation of the guidelines, white, black and 
Hispanic offenders received similar sentences, on average, in Federal district 
courts. 

[The] few studies [that] examined actual Federal sentencing decisions prior to the 
introduction of the guidelines .... showed that sentencing was not greatly 
dependent on the judge that one drew. Rather, outcomes generally corresponded 
to differences in cases and offenders’ characteristics that were commonly seen as 
legitimately considered. . . . Differences clearly thought to be unwarranted (e.g., 
by the offender’s race or ethnicity) were found to be uniformly small or 
statistically insignificant.^^ 

Despite the repudiation of the charges, racial bias was and is routinely cited as a core 
reason that judicial discretion must be constrained. In fact, the guidelines and the mandatory 
minimums on which many guidelines are based are responsible for significant racial disparity. 
The 1993 Bureau of Justice Statistics review concluded that ‘Ihcrc were substantial aggregate 
differences in sentences imposed on white, black, and Hispanic offenders . . . sentenced under 
guidelines from January 20, 1989, to June 30, 1990,” and that nearly all of these “can be 
attributed to [factors] that current law and sentencing guidelines establish as legitimate 
considerations in sentencing decisions.”^^ 

After its own comprehensive review in 2004, the Commission concluded that some of 
these laws and guidelines with a disproportionate impact on racial minorities were not justified 
by the purposes of sentencing. The Commission concluded that “if unfairness continues in the 
federal sentencing process, it is more an ‘institutionalized unfairness’ built into the sentencing 
rules themselves rather than a product of racial stereotypes, prejudice, or other forms of 
discrimination on the part of judges. . . . Today’s sentencing policies, crystallized into the 
sentencing guidelines and mandatory minimum statutes, have a greater adverse impact on Black 


at 1. 
at 25. 
atl. 

^^Fifteen Year Review at 131-34. 
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offenders than did the factors taken into account by judges in the discretionary system in place 
immediately prior to guidelines implementation.”^^ 

Studies like the Commission’s and Penn State’s do not measure the effects of the 
sentencing rules themselves on racial unfairness. These studies treat the guidelines, mandatory 
minimum statutes, and pre-sentencing decisions of law enforcement agents and prosecutors that 
control the guideline calculation as “legally relevant,” fair and appropriate. They do not assess 
the demonstrated adverse impact of rules that arc needlessly harsh and that disproportionately 
punish minorities, such as the different treatment of powder and crack cocaine (which was 
lessened by the Fair Sentencing Act of 2010) or the severe treatment of prior drug offenses under 
the so-callcd “career offender” guideline, or the impact of unequal law enforcement scrutiny, 
arrests, and charging and plea bargaining decisions.^^ 

Nor do these studies assess how much incrcascdjudicial discretion Booker has 
improved fairness in sentencing by permitting Judges to offset the effects of these unfair rules 
and practices. The fact is, defendants of all groups are treated more fairly when judges can 
discount unjustified and excessively severe rules, take greater account of relevant differences 
among defendants, and correct for unfairness in prosecutorial practices and policies. 

Notably, the Penn State Study found that below-guideline sentences sponsored by the 
government “arc a greater site of racial disparity than judge initiated deviations.”®^ The 
Commission, however, even as it seeks to constrain judicial discretion, has not studied whether 
prosecutors’ decisions have a racial effect. 

The mandatory guidelines created unwarranted disparity arising from unjust rules and the 
uneven exercise of prosecutorial discretion. Judges were not permitted to correct these 
problems. The Commission’s proposal to reinstate several features of the mandatory guidelines 
system, under the guise of correcting demographic disparity, would reinstate this unjust regime. 

IV. The Racial Gap Caused By the Guidelines and Mandatory Minimums Should Be 

the Commission’s Greatest Concern. 


As shown in Figure 2, the racial gap in sentence length was non-existent before the 
mandatory guidelines and mandatory minimums went into effect. In 1 987, when Judges still had 
complete discretion to impose sentences for any reason or no reason at all, average time served 
for Black, White and Hispanic defendants was the same. By 1989, when the guidelines and 
mandatory minimums had taken effect,®^ average time served for Black offenders was already 


*^fd. at 135. 

^fd.ai 89-92, 133-35. 

^’^Ulmer et al., Penn State Study - Alternative Analysis, supra note 73, at 2, 34-35, 39. 

The guidelines were upheld on January 18. 1989. Mistretlav. 488 U.S. 361 (1989). 

Mandatory minimums for drug trafficking were applicable to offenses committed after November 1, 
1987. 6’eePub. L. No. 99-570, § 1004(b) {Oct. 27, 1986). 
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more than two years higher than for Whites and Hispanics. Average time served for Hispanics 
began to drop in 1 992 due to the government’s use of fast track departures and charge bargains, 
and has dropped even further in recent years due to a large increase in the prosecution of 
immigration cases with a low statutory maximum and low guideline range. Sentences for Black 
offenders, however, continued to soar above the others under the mandatory rules. The gap 
between time served by Blacks and Whiles was greatest in 1994 (at 37.7 months), then began to 
narrow until 2003, when the PROTECT Act was passed and time served by Black offenders 
began to grow again. Fortunately, the gap between Blacks and Whites narrowed significantly 
from 29.3 months in 2009 to 25.4 months in 2010, and will narrow fiirthcr in 201 1 due to the 
FSA amendments to the guidelines and mandatory minimums. 

Figure 2 

AVERAGE TIME SERVED BY BLACK, WHITE, AND HISPANIC OFFENDERS 

FY1984-2010 



Source: U.S. Sentencing Commission, 1984-1990 AO FPSSIS Datafiles; 1991-2010 USSC Monitoring Datafiles. 
Time served is estimated from the sentence imposed. In the Monitoring DalafiJc TIMESERV assumes good time 
credits will be applied, OfTcnders receiving no term of in^sonment are excluded [SENTIMP= 1 , 2]. 


The growth in the racial gap during the mandatory guidelines era was caused by a 
number of factors, but especially by guidelines and mandatory minimums that greatly increased 
sentences for crimes most typically committed by African American defendants, even though 
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these inercascs did not further any purpose of senteneing. Rules that fail to further the purposes 
of senteneing are unjust even if they do not have an adverse raeial impaet, but are especially 
unjust when they do have an adverse racial impact 

Substantial progress has made in crack sentencing, but problems remain. For example, 
the Commission has noted that the guidelines’ treatment of criminal history, especially minor 
offenses, may have an adverse impact on minorities without advancing the purposes of 
sentencing. Guideline ranges increase steeply based on the defendant’s criminal history 
category. African Americans comprise only 20.7% of the defendant population but 32.6% of 
defendants in the three highest criminal history categories.^^ This does not necessarily mean that 
African American defendants have committed more crimes when they arrive in federal court. 
Rather, as the Commission has found, they have a higher risk of arrest and prosecution due to 
local police and prosecutorial practices in impoverished minority neighborhoods.^^ Research 
presented to the Commission shows that local arrests and prosecutions for minor offenses (such 
as driving under the influence, disorderly conduct, and dmg possession) have an enormous 
disparate impact on African Americans.*^ Thus, ‘^vhilc the guidelines say [they arc] treating like 
with like by treating people with the same prior records the same, in fact a black person . . . and a 
white person with [the same] prior record arc not the same, because the patterns of enforcement, 
the patterns of arrest in their respective communities, on average, are so different.”'^^ 

Another example is the “career offender” guideline, a guideline that originated with a 
congressional directive but that the Commission made much broader than required. The 


Fifteen Year Revieyj at 134. 

’’ For example, a defendant with an offense level of 12 has a range of 10-16 months in Criminal History 
Category I, but a range of 30-37 months in Criminal tllstory Category IV. A defendant with an offense 
level of 32 has a range of 121-151 months in Criminal History Category 1, but a range of 210-262 months 
in Criminal History Category IV. 

USSC 2010 Monitoring Dataset. 

See Fifteen Year Review at 1 34 (African-Americans have a higher risk of arrest and therefore more 
criminal history points than similarly situated white defendants). 

Tr. of Hearing Before the IJ.S. Sent’g Common, New York, NY, at 418-26 (July 9-10, 2009) (testimony 
of Christopher Stone, Kennedy School of Government, Harvard University). 

Id. at 424. 

Congress directed the Commission in 28 U.S.C. § 994(h), directing the Commission to “assure that the 
guidelines specify a sentence to a term of imprisonment at or near the maximum term authorized for 
categories of defendants in which the defendant is eighteen years old or older and: (1) has been convicted 
of a felony that is (A) a crime of violence, or (B) an offense described in” 21 U.S.C. § 841, 21 U.S.C. §§ 
952(a), 955, 959, and 46 U.S.C. § 70503; “and (2) has previously been convicted of two or more prior 
felonies, each of which is” the same type of crime. The career offender guideline, however, includes as 
qualifying prior convictions state drug offenses (where the statute requires only the enumerated federal 
offenses) and state misdemeanors if punishable by more than one year (where the statute requires only 
felonies). USSG §§ 4B1.1, 4B1.2. 
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Commission found that this guideline recommends punishment that vastly overstates the risk of 
recidivism, serves no deterrent purpose, and has a racially disparate impact, in just the kinds of 
cases the Commission chose to include but Congress did not require, i.e., where the defendant 
qualifies as a “career offender” based on state drug convictions, which are often minor. 

In 2004, the Commission found that the use of mandatory minimums varies depending on 
the decisions of prosecutors and that “charging decisions disproportionately disadvantage 
minority offenders.” For example. Black offenders receive an enhancement under § 924(c) for 
possession of a firearm instead of the less severe two-lcvel increase under the guidelines at a 
greater rate than White offenders, and this reflects a discretionary choice by prosecutors.^^ 

Rather than making unreliable claims that increased judicial discretion has caused 
increased demographic disparities, the Commission should turn its attention to much more 
serious problems. 

V. Defendants of AIL Groups Are Treated More Fairiv When Judges Can Discount 

Unjustified Rules and Take Account of Relevant Factors the Guidelines Ignore. 

The Commission failed to include mitigating factors in the guidelines, and also placed 
these relevant factors off limits for departure, without explanation or justification of any kind, 
and contrary to empirical evidence. The Commission did so despite instructions from Congress 
to consider including these factors in the guidelines, and to do so intelligently and 
dispassionately, and to give supporting reasons for its decisions. The Commission did so 
despite instructions from Congress to maintain sufficient flexibility to permit individualized 
sentences when warranted by mitigating factors not taken into account in the guidelines.^®' {See 
Addendum, Part ITT) 

Some who would prefer a sentencing system composed of mandatory rules that include 
no mitigating factors and that have a disproportionate adverse impact on the poor and minorities, 
imply that judicial consideration of mitigating factors is unfair to minorities. The implication 
appears to be that minority offenders are uneducated, so consideration of education as a 
mitigating reflects or is equivalent to racial bias. 

This is inaccurate. African American offenders benefit from consideration of offender 
characteristics at a rate proportionate to or greater than their representation in the offender 


Fifteen Year Review sX 133-34. 

'^Ud. at 89-91. 
at 90. 

See 28 U.S.C. § 994(d); S. Rep. No. 98-225, at 175 (1983). 
28 U.S.C. § 991(b)(1)(B). 
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population. For example, while 11 y^/fi of non-immigration offenders in 2010 were African 
American, 35.7% of offenders who received a below-range sentence for education or vocational 
skills, and 3 1 .3% of offenders who received a below-range sentence based on the need for 
education, training or treatment, were African American. The proportional share for African 
Americans is even greater if immigration offenders are included, because immigration offenders 
frequently waive their right to present mitigating evidence to the court under “fast track” 
agreements. Data for a number ofbelow-guidcline sentences based on offender characteristics 
is set forth in the tabic. 


African Americans - FY 2010 — Below-Range Sentences Based on Offender Characteristics 

African American % of non-immigration offenders 

27.3% 

Education, Vocational Skills 

35.7% 

Need for Training, Skills, Treatment 

31,3% 

Previous Employment Record 

25.7% 

Mental & Emotional Conditions 

24.4% 

Physical Conditions 

23.2% 

Drug or Alcohol Dependence 

26.2% 

Family Ties & Responsibilities. 

26..3% 

Rehabilitation 

26.7% 

Mule/Role in Offense 

24.6% 

Childhood Abuse 

33.3% 

Disadvantaged Upbringing/Lack of Youthful Guidance 

33,6% 

Criminal Flistory Category Overstates Seriousness or 
Risk of Recidivism 

27.2% 


VI. Proposals for Legislative Chance Would Cause Upheaval With Nothing to Be 
Gained. 


Making the guidelines more mandatory under the Commission’s proposals would not 
survive constitutional scrutiny and would create unnecessary upheaval in the meantime. 
Replacing the guidelines with mandatory laws driven by facts alleged in an indictment and 
proved to a jury or, most often, negotiated in a plea bargain would be very difficult to implement, 
while inviting greater variation in sentencing and creating massive hidden disparities. 

The Commission proposes that Congress enact laws: (1 ) requiring judges to give the 
guidelines and policy statements “substantial weight” at sentencing; (2) requiring judges to 


USSC, 2010 Monitoring Dataset. 

Thus, for example, only 18.6% of all offenders in 2010 were African American, but 32.4% of all 
offenders who received a below-range sentence for education or vocational skills, and 29.5% of all 
offenders who received a below-range sentence based on the need for education, training or treatment, 
were African American. USSC, 2010 Monitoring Dataset. “Fast track” deals are used not only in 
immigration cases, but also in drug trafficking cases in at least four border districts, i.e., Arizona, New 
Mexico, Southern District of California, and Eastern District of New York. 
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follow its “three-step” procedure to ensure that the guidelines and the policy statements and 
commentary restricting consideration of the factors set forth in § 3553(a) arc afforded “proper 
weight,” a thinly veiled version of excised § 3553(b)^^; (3) requiring judges to follow the 
Commission’s incorrect interpretation of § 994(e) and other unspecified directives to the 
Commission in 28 U.S.C. § 991 et. seq.; (4) requiring appellate courts to apply a presumption of 
reasonableness to guideline sentences on appeal; (5) requiring appellate courts to require judges 
to give greater justifications the greater the variance; and (6) requiring appellate courts to apply 
“heightened review” to “policy disagreements” with the guidelines. 

The Commission Chair informed the Subcommittee that the Commission’s proposals arc 
taken directly from the Supreme Court’s decisions. If that were so, the Commission would not 
be asking Congress to enact them. Since the Commission docs not propose specific language, 
we will not address its general descriptions in any detail, but have the following observations 
now. 


All of the Commission’s proposals rest on the Commission’s eonlcntion that the 
guidelines and policy statements “consider” the purposes of sentencing and factors set forth in § 
3553(a), and therefore should be given “substantial weight.”*^^ Contrary to the Commission’s 
assertion, the Supreme Court has rejected this theory and all that flows from it. 

This theory appeared in the Commission’s testimony before Congress in February 2005 
and March 2006, and the Commission quickly “trained” sentencing judges, appellate judges, 
probation officers and prosecutors to adopt it.'*'" Circuit and district court splits soon developed, 
with some giving the guidelines and policy statements “substantial weight” at sentencing, 
adopting a conclusive presumption of reasonableness for guideline sentences on appeal, applying 
a presumption against sentences outside the guideline range at sentencing and on appeal, 
applying various forms of “heightened review” to non-guideline sentences such as requiring 
proportional justifications for variances, and deeming disagreements with the Commission’s 
policies to be per se unreasonable. These courts “continued to treat the Guidelines as virtually 


The “ihrec-step” procedure the Commission asks Congress to enact is set forth at USSG § IBl.l. 
Contrary to the Commission’s assertion, the courts of appeals have not agreed with steps (b) and (c) of the 
Commission’s “three-step” as actually written in § IBl.l. To follow § IBl. 1(b) and (c) would be 
unlawful. 

Commission Testimony at 55-59. 

Commission Testimony at 6, 56, 57, 58. 

See Prepared Testimony of Judge Ricardo H. Hinojosa Before the Subcommittee on Crime, Terrorism 
and Homeland Security (Feb. 1 0, 2005); Prepared Testimony of Judge Ricardo H. Hinojosa before the 
Subcommittee on Crime, Terrorism, and Homeland Security, Committee on the Judiciary, United States 
House of Representatives at (Mar. 16, 2006). 

USSC, Final Report on the Impact of United States v. Booker on Federal Sentencing 42 (2006) 
(“training program explains how the sentencing guidelines reflect Congress’ objectives in the SRA and 
that the guidelines accordingly should be given substantial weight in fashioning sentences \>o^i-Bookef'). 
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mandatory after . . . Booker. Other courts declined to accept the premise that the guidelines 
incorporate the statutory purposes and factors, or the various devices that followed from it, 
recognizing that to do so would be uneonstitutional. 

The Supreme Court has resolved these issues against the positions the Commission now 
advances. While the guideline range is to be treated as the “starting point and the initial 
benchmark,” and is to be given “respectful consideration,” the Court has rejected all devices that 
explicitly or implicitly require or permit the guidelines to be given special “weight” at sentencing 
or on appeal. ’ ' ’ The Commission’s testimony notwithstanding, “respectful consideration” and 
“substantial weight” arc two very different things; the first is constitutional, the second is not. 
Further, the Court has repeatedly rejected the Commission’s underlying theory that the 
guidelines incorporate all of the statutory purposes and factors. For one thing, this would mean 
that the guidelines would be at least as mandatory as they were before Booker, and for another, it 
is not truc.^'^ The Commission’s claim that there is “uncertainty” about the weight to be given 
the guidelines is without merit. 

And none of this is necessary. As the Commission Chair noted, the guidelines exert a 
strong gravitational pull, in large part because the guidelines are the only factor with a number 
affixed, and are the starling point and initial benchmark. The guideline range is the starling point 
whether the court ultimately follows it, varies based on individual circumstances of the offense 
or characteristics of the defendant, or varies because the guideline range, apart from casc-spccific 
facts, fails to achieve § 3553(a)’s objectives.”^ 


Rita V. United States, 551 U.S. 338, 366 (2007) (Stevens & Ginsburg, JJ., concurring). 

' See United States v. Booker, 543 U.S. 220 (2005); Cunningham v. California, 549 U.S. 270 (2007); 
Rita V, United States, 551 U.S. 338 (2007); Kimbrough v. United States, 552 U.S. 85 (2007); Gall v. 
United States, 552 U.S. 38 (2007); Spears v. United States, 129 S. Ct. 840 (2009); Nelson v. United 
States, 129 S. Ct. ^90 (2009); Pepper v. United Stales, 131 S. Ct. 1229 (2011). 

See Rita, 55\ U.S. at 351, 357; Gall, 552 U.S. ul 42, 49-5\, 53-60; Kimbrough, 552 U.S. at 90-91, 108; 
Nelson, 129 S. Ct. at 891-92; Pepper, 131 S. Ct. at 1241-43, 1246-50. One Justice has argued, to no 
avail, that the guidelines be given “some significant weight.” Gall, 552 U.S. at 66-67 (Alilo, J., 
dissenting), bven the appellate presumption of reasonableness that the Court permits, but does not 
require, is rebuttable, is not binding, does not reflect greater deference to the Commission than to the 
sentencing judge, has no independent legal effect, and rests solely on the district court’s independent 
judgment that a sentence within the guideline range is appropriate after considering all § 3553(a) purposes 
and factors. Rita, 551 U.S. at 347, 350. 

See Rita, 55} U.S. 351, 357; 552 U.S. at 96, 101-02, 109-10; Ga//, 552 U.S. at46n.2, 51- 

60; Pepper, 131 S. Ct. at 124243, 1247-50. 

See Kimbrough, 552 U.S. at 109 (“district courts must treat the Guidelines as the ‘starting point and the 
initial benchmark’”); Gall, 552 U.S. at 49 (same). 
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The gravitational pull of the guidelines is seen in the data. The extent of variances below 
the range is less than it was before Booker for most kinds of offenses. ’ The variation in 

sentence lengths among districts has actually decreased since the guidelines were mandatory. ^ 
Average sentence length is the same or higher in all types of cases except crack (due to the 
reduced guideline ranges) and illegal reentry (due to a large increase in the prosecution of cases 
with low guideline ranges). 

Wc also fail to see how the Commission’s proposals would create a “stronger and more 
effective” guidelines system insofar as it is designed to reduce judicial feedback and discourage 
courts from considering relevant factors. As the Commission notes: “Each Supreme Court case 
has required the Commission to increase its efforts to provide meaninghil guidance to the courts 
and the entire criminal justice system, and to ensure that the guidelines continue to reflect the 
purposes of sentencing.”’*^ That is the key to stronger and more effective guidelines. 

A mandatory guidelines system with jury factfinding would be very difficult to design 
and implement, as Mr. Miner acknowledges. As Mr. Felman has demonstrated and as Mr. Miner 
would likely agree, the ranges would have to be wider than variances are today, i.e., 12-13 
months, and would thus invite greater variations in sentencing.”^ Perhaps recognizing this flaw, 
Mr. Miner seems to propose “advisory” guidelines within these broader mandatory ranges with 
the judge’s findings within the “prescribed range” subject to de novo review. Advisory 
guidelines subject to de novo review is an oxymoron. 

Appellate review would be much less effective than the current reasonableness standard 
(the effectiveness of which is discussed in the Addendum, Part VI). A jury verdict in favor of 
the defendant would not be appealable by the government. ' A jury verdict against the 
defendant would be reversible only if, “after viewing the evidence in the light most favorable to 
the prosecution, any rational trier of fact could have found the essential elements of the crime 
beyond a reasonable doubt.””^ Most sentences would not be appealable at all because they 
would be decided conclusively by plea bargains. 

Professor Kevin Reitz, Reporter for the American Law Institute’s revision of the Model 
Penal Code and an expert on guidelines systems, observes: “No member of Congress should 
work to overhaul the ^osX-Booker Guidelines on the theory that they herald a return to the bad 


Commission Testimony at 26, 28, 31, 33, 36, 38,41, 43, 45, 48, 50, 53. 

‘ Ulmer et al , Penn State Study - Inter-District Disparity, supra note 69, at 1 8. 

Commission Testimony at 61. 

’ The current table has 256 narrow ranges. Mandatory guidelines with jury raclflnding would have to 
have 35-50 much wider ranges. 

' United States v. Martin Linen Supply Co., 430 U.S. 564 (1977). 

Jackson v. Virginia, 443 U.S. 307, 3 1 9 (1979). 
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old days of fully discretionary judicial sentencing or on the theory that the new ‘advisory’ 
Guidelines are extremely permissive compared with norms in guidelines sentencing systems 
nationwide. . . . [T]hc Booker-m^d Guidelines . . . remain as restrictive of judicial sentencing 
discretion as any system in the United States.”'^*^ The Commission’s data, as well as more 
sophisticated research, proves this to be true. 

Those concerned with variation in sentences should stick with a system in which there arc 
256 narrow advisory ranges with gravitational pull, within the statutory framework that Congress 
designed to create reasonable consistency.’*^ This system is constitutional only under the careful 
limits the Supreme Court has laid down. Pushing those limits is a recipe for disaster. 

VII. Conclusion 


We hope this information is helpful in addressing the status of 'posi-Booker sentencing 
objectively. We are moving slowly, but in the right direction. Proposals for wholesale change or 
the more limited suggestions of the Commission will retard progress, further bloat the prison 
population and do nothing to lessen the racial imbalance in that population. 

Very truly yours, 

Thomas W. llillier, 11 
Federal Public Defender 

TWH/mp 


Kevin R. Reitz, The EnfbrceahiUty of Sentencing Guidelines, 58 Stan. L. Rev. 155, 171 (2005). 


121 


S. Rep. No. 98-225, at 50 (1983). 
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ADDENDUM 

INFORMATION IN RESPONSE TO QUESTIONS AND ISSUES 
RAISED AT THE HEARING 

This addendum provides further information in response to questions and issues raised at the 
hearing on October 12, 201 T 

I. What explains different rates in the District of Massachusetts and the Northern 
District of Georgia, and in other districts? P. 2. 

II. Do the guidelines take into account all relevant sentencing factors? What problems 
are created by unwarranted uniformity? Why is the rate of below-range sentences 
higher than the rate of above-range sentences? P. 7. 

III. Does the Sentencing Reform Act direct the Commission to ensure that offender 
characteristics are not considered at sentencing? P. 19. 

IV. How does the Commission take account of feedback from sentencing decisions? 

P. 27. 

V. Does the public support the level of punishment recommended by the guidelines? 

P. 31. 

VI. How is the appellate standard of review working? P.31. 
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I. Numerous Factors Contribute to Differences Between Massachusetts and the 
Middle District of Geor2ia« and to Differences Among Other Districts. 

A. Massachusetts versus Middle District of Georgia and other districts 

Average sentence length was slightly higher in the District of Massachusetts (69.4 months) than 
in the Middle District of Georgia (68.8 months), and well above the national average of 5 1 . 1 
months.^ Average sentence length was higher in the District of Massachusetts than the national 
average for each major category of offense.^ 

Rates. The rate of below-guideline sentences in the District of Massachusetts has dropped by 
seven percentage points, from 35.7% in FY 2010 to 28.7% during the first three quarters of FY 
2011; the rate for the Middle District of Georgia has increased from 4.7% in 2010 to 5.7% thus 
far in 2011.^ 

Some of the reasons for the difference in rates between the District of Massachusetts and 
the Middle District of Georgia (and other districts) are as follows: 

1) Career Offender . The District of Massachusetts has the second highest percentage of total 
caseload in the nation of defendants categorized as “career offenders. The career offender 
guideline recommends some of the most severe punishments in the Guidelines Manual, If the 
instant offense is drug trafficking, as it is for 85% of career offenders in the District of 
Massachusetts/ the guideline range is 210-262 months, 262-327 months, or 360 months to life.'^ 
A great many of these defendants would not be “career offenders” at all in other districts, and 
have less serious prior records than “career offenders” in other districts. 


^ USSC, 2010 Statistical Tnfomiation Packet, District of Massachusetts, Middle District of Georgia, tbi. 7. 

■ USSC, 2010 Statistical information Packet, District of Massachusetts, tbl. 7 (drug trafficking - 78.9 
months versus 78.4 months nationally; firearms - 98.9 months versus 90,7 months nationally; fraud - 52 
montlis versus 30.5 months nationally: immigration - 22.7 months versus 18,3 months nationally), 

USSC, Preliminar;' Quarterly Data Report, Third Quarter FY 201 l,tbl.2. 

USSC 2010 Monitoring Dataset. 

-id. 

^ Tlie career offender guideline originated with 28 U.S.C. § 994(h), directing the Commission to “assure 
that the guidelines specify a sentence to a term of imprisomnent at or near tlic maximum tenn authorized 
for categories of defendmits in which the defendant is eighteen years old or older and: (1) has been 
convicted of a felony that is (A) a crime of violence, or (B) an offense described in'’21 U.S.C. § 841,21 
U.S.C. §§ 952(a), 955, 959, and 46 U.S.C. § 70503; “and (2) has previously been convicted of Wvo or 
more prior felonies, each of which is” the same type of crime. Tlie career offender guideline, however, 
includes as qualifying prior convictions state drug offenses (w-here the statute requires only the 
enumerated federal offenses), and state misdemeanors if punishable by more than one year (where the 
statute requires only “felonies”). 5’ee USSG §§ 4BI.1, 4B1.2. 
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This is because, although Congress appears to have intended that the career offender 
guideline would apply only to offenders with prior convictions that were “felonies” under the 
law of the convicting jurisdiction,’ the Commission made the guideline applicable to prior 
convictions if the offense was punishable by more than one year even if the state classifies the 
offense as a misdemeanor.* 

The statutory maximum for many Massachusetts state misdemeanors, including 
possession with intent to distribute marijuana, resisting arrest, and assault and battery, is two 
years or two and a half years, whereas most states set the maximum for these offenses at one 
year. These offenses, with the exception of one less serious form of battery as of 2011,’ are 
qualifying prior convictions under the career offender guideline. 

Thus, for example, a defendant with two prior convictions (or even diversionary 
dispositions under state law) for resisting arrest for which he received probation for no more than 
one year would be a career offender in the District of Massachusetts. Elsewhere, where resisting 
arrest is punishable by no more than one year, a defendant with the same prior dispositions 
would not only not be a career offender but would receive no criminal history points and be 
safety valve eligible.'” If both defendants were convicted of trafficking in 28 grams of crack, the 
defendant in the District of Massachusetts would be subject to a guideline range of 210-262 
months (or 151-188 months if he pled guilty), while the defendant in the other district would be 
subject to a guideline range of 51-63 months (or 37-46 months if he pled guilty). 

In addition, until 2011, the First Circuit held that juvenile adjudications counted as career 
offender predicates," though the career offender guideline requires adult convictions.” 

Finally, the expanded scope of the career offender guideline in Massachusetts is further 
magnified by the practice of the U.S. Attorney’s Office of bringing into federal court crack cases 
involving small amounts if the career offender guideline applies to the defendant. 


’ See 28 U.S.C. § 9y4(h)(2) (requiring that the defendant “has previously been convicted of two or more 
piioi felonies”). When § 994(li) was enacted in 1984 and today, the term “felony” was and is defined as 
follows: “The term "felony’ means any Federal or State offense classified by applicable Federal or State 
law as a felony.” See 11 U.S.C. § 802(13), § 951(b). 

* USSG § 4B1.2, comment, (n.l). 

’ Recently, the First Circuit reversed prior precedent and held (hat reckless battery is no longer a “violent 
felony” under 18 U.S.C. § 924(e). Untied States v. Holloway. 630 F.3d 252 (1st Cir. 2011). Tire same 
analysis applies for purposes of a ""crime of violence” under USSG § 4B1.2. 

USSG §4A 1.2(c)(1). 

United States v. McGhee, 65 1 F.3d 153 (1st Cir. 2011) (reversing prior precedent counting juvenile 
adjudications). 

USSG § 4B1.2, comment, (n.l). 
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These circumstances make the career offender guideline applicable to a large number of 
offenders with minor records in the District of Massachusetts, subjecting them to decades-long 
guideline ranges, while similarly situated offenders in other districts are prosecuted in state court 
or, if prosecuted in federal court, are not career offenders. 

Further, as the Commission itself has found, the severe punishment recommended by the 
career offender guideline, as applied to those who qualify based on prior drug convictions, vastly 
overstates the risk of recidivism, serves no deterrent purpose, and has a racially disparate 
impact.*^ 


Judges in the District of Massachusetts varied from the career offender guideline 43.4% 
of the time in 2010. Given all of the above, this represents ^reduction in unwarranted disparity. 

The Commission could reduce the unwarranted disparity that judges in the District of 
Massachusetts are correcting by defining “felony” as Congress appears to have intended. 

2) Charge bargaining . The variance rate in career offender cases is only 5.3% in the Middle 
District of Georgia, which makes it an extreme outlier (the mean is 27.7%, the median 25%).''* 

Besides the differences from Massachusetts noted above, prosecutors in the Middle 
District of Georgia charged a violation of 21 U.S.C. § 843(b) (a “telephone counf’) as the instant 
offense in 15.8% of the career offender cases, rather than a drug trafficking violation under 21 
U.S.C. § 841. Because the statutory maximum for this offense is at most 8 years, the career 
offender guideline is at most 51-63 months. If the same person were charged under 21 U.S.C. § 
841 (as they would be in Massachusetts), the guideline range would be 210-262 months, 262-327 
months, or 360 months to life. 

3) Fact bargaining . There is very little fact bargaining in the District of Massachusetts, because 
prosecutors fear being accused of withholding information from the court. One judge in the 
district has been vocal about his belief that fact bargaining is illegal and constitutes lying to the 
court. See United Stales v. Green, 346 F. Supp.2d 259 (D. Mass. 2004); United Stales v. Yeje- 
('ahrera, 430 F.3d 1, 21-30 (1st Cir. 2005). While the First Circuit has approved fact bargaining, 
id., practice in the district is very much influenced by the judge’s position. 

4) Crack . In 2010, crack cases comprised 16.1% of all cases in the District of Massachusetts, 
and 12. 1% of the cases in the Middle District of Georgia; the national average was 5. 6%.*’' 


USSC, Fifteen Year Review at 133-34. 

USSC 2010 Monitoring Dataset. 

” USSC. 2010 Statistical Information Packet. District of Massachusetts, Middle District ofGeorgia, fig. 
A. 
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The overall rate of below-guideline sentences in the District of Massachusetts dropped by seven 
percentage points, from 35.7% in FY 2010 to 28.7% during the first three quarters of FY 2011, 
while the overall rate for the Middle District of Georgia increased from 4.7% in 2010 to 5.7% 
thus far in 20 11 . Data regarding the kinds of cases in which the variance rate dropped in 
Massachusetts in 201 1 is not yet available, but most likely, judges in the District of 
Massachusetts were frequently varying from the crack guideline before the amendments directed 
by the Fair Sentencing Act effective the first quarter of FY 2011, and are now following the 
guideline, while j udges in the Middle District of Georgia followed the crack guideline before and 
after the FSA amendments. 

5) Driving offenses . The Middle District of Georgia has an unusually large number and 
percentage of “miscellaneous offenses,” comprising 31% of its caseload, compared to 3.1% 
nationally, and 1.8% in the District of Massachusetts.*’ The vast majority of “miscellaneous” 
offenses in the Middle District of Georgia are traffic offenses on a nearby military base. Most 
are sentenced within the guideline range, which is so low that over 90% were sentenced to 
probation and the average sentence for those sentenced to prison was 6.9 months.'* The District 
of Massachusetts may get one traffic offense a year. 

B. Eastern District of Virginia 

Mr. Otis testified that he was proud that in his district, the Eastern District of Virginia, 
the rate of within guideline sentences is almost 74%. This is not correct and is another example 
of how the Commission’s bare statistics lead to misunderstanding. 

The Eastern District of Virginia leads the nation in departures based on cooperation after 
sentencing under Fed. R. Crim P. 35 — with 370 such sentences in 2010.” In every other 
district, all or the vast majority of departures for cooperation are sought and granted at 
sentencing, not after.’" This means that other districts’ within guideline rates account for 
cooperation departures, while the Eastern District of Virginia’s does not. While the Commission 
reports a within guideline rate of 73.7% for the Eastern District of Virginia in 2010,” the rate 


'* USSC, Preliminary Quarterly Data Report, Third Quarter FY 201 1, tbl. 2. 

” USSC, Statistical Information Packet, Fiscal Year 2010, Middle District of Georgia, District of 
Massachusetts, tbl. 1. 

‘*7<7.,tbls. 5, 7. 

” USSC, 2010 Sourcebook of Federal Sentencing Statistics, tbl. 62 (370 Rule 35 reductions in die Eastern 
District of Virginia). 

■' USSC, 2010 Statistical Information Packet, Eastern District of Virginia, tbl. 10 (1,453 sentences within 
the range of 1,971 total sentences = 73.7%). 
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was actually 62% when the government’s Rule 35 departures are included.^^ Comparing the 
Eastern District of Virginia to other districts without its high number of Rule 35 departures is 
comparing apples to oranges. 

Further, of all sentences outside the guideline range in the Eastern District of Virginia in 
2010, 60% were directly sought by the government, while 40% were granted without a 
government motion. Mr. Otis contends that the rules must always be followed, apparently only 
by judges. Mr. Otis supports a mandatory system in which each sentence would be determined 
by the prosecutor’s charge and plea bargaining leverage. In that event, there would be massive 
hidden disparity subject to no review. 

C. Other examples of prosecutors’ different approaches leading to different 
rates among districts 

The U.S. Attorney for the Northern District of Illinois testified that in his district, drug 
defendants without an extensive criminal history not eligible for safety valve relief or a 
substantial assistance motion are permitted to plead to a less serious offense to avoid an overly 
harsh mandatory minimum sentence.^'' In this district, telephone counts under 21 U.S.C. § 

843(b) are charged at nearly nine times the national average.^’ But the rate of government- 
sponsored below-range sentences in drug trafficking cases is 27.1%, less than the national 
average of 34.5%.“ 

In the adjoining Iowa districts, prosecutors bring charges carrying the highest mandatory 
minimum possible, and in the Northern District of Iowa even bring charges in order to prevent 
the safety valve from applying.^’ But the rate of government-sponsored below-range sentences 
in these two districts, at 40,8% and 45.7%, is much higher than the national average of 34.5%.^“ 


Adding the 370 Rule 35 reductions brings the total number of cases to 2,341. The total number of cases 
within the guideline range remains at 1 ,453. Dividing 1 ,453 by 2,34 1 = 62%. 

’’ Of 888 sentences above or below die guideline range (370 under Rule 35 and 518 odicrs), the 
government sought 527 of them. Dividing 527 by 888 — 60%. 

’’’ Tr. of Public Hearing before the U.S. Sent’g Comm'n, Chicago, 111., at 249-50 (Sept. 9-10, 2009) 
(remarks of Patrick J. Fitzgerald, U.S. Atf y, N.D. 111.). 

’’ Telephone counts comprise 0.6% of the national caseload, but 5.2% of die caseload in tire Northern 
District of Illinois. USSC, Statistical Infonnation Packet Fiscal Year 2010, Northern District of Illinois, 
tbl.l. 

“/£/.,tbl. 10. 

Statement of Nicholas T. Drees Before the U.S. Sent’g Comm’n, Denver, Colo., at 6-9 (Oct. 21, 2009). 

USSC. Statistical Information Packet. Fiscal Year 2010, Northern and Southern Districts of Iowa. 
tbI.IO. 
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In the Northern District of Illinois, the non-government sponsored rate in drug trafficking cases 
is greater than average, while in the Iowa districts it is less.™ It would seem that the 
transparency of judicial decision-making is preferable to the exercise of prosecutorial discretion, 
behind closed doors and not subject to review. 

Conclusion 


Based on the above and the information in Part II of our main letter, it should be clear 
that prosecutorial practices and policies play a substantial role in creating local differences. The 
guidelines themselves can also cause local differences, as the career offender guideline does in 
the District of Massachusetts. The question of whether local differences are warranted or 
unwarranted is exceedingly complex and cannot be answered by listing rates of below guideline 
sentence imposed without a government motion by district. 

II. The Guidelines Do Not Take Account of Many Relevant Factors that Bear Directly 

on the Purposes of Sentencing. Creating Unwarranted Lliiiformitv and Llnnecessarv 

Cost, as Shown by Emnirical Evidence. 

Representatives Scott and Deutch asked questions regarding whether the guidelines 
account for differences in culpability, whether the guidelines take account of all relevant factors, 
and what problems treating unlike offenders alike causes. Representative Gowdy expressed 
concern that rates of below-guideline sentences are higher than above-guideline rates (1 .7% 
above, 27.7% government-sponsored below, 16.9% non-govemment-sponsored belowr°). 

A. The guidelines are constructed almost solely aggravating factors, and omit, 
discourage, and prohibit relevant mitigating factors. 

The Commission states that “the guidelines take into consideration all of the sentencing 
factors set forth in 1 8 U.S.C. § 3553(a),”^' but this is not accurate. 

Section 3553(a) requires that the sentencing court “shall impose a sentence that is 
sufficient, but not greater than necessary, to comply with” the purposes of sentencing, and in 
determining the particular sentence, “shall consider” (1) the “nature and circumstances of the 
offense and the history and characteristics of the defendant,” (2) the “need for the sentence 
imposed” to (A) reflect the seriousness of the offense, promote respect for law, and provide just 
punishment; (B) afford adequate deterrence; (C) protect the public from further crimes of the 
defendant; (D) provide the defendant with needed educational or vocational training, medical 
care, or other treatment “in the most effective manner,” (3) the “kinds of sentences available” by 
statute, (4) the kind and range of sentence established by the guidelines for the “category of 


USSC, Statistical Infomiation Packet, Fiscal Year 2010, Northern District of Illinois, Northern and 
Southern Districts of Iowa, tbl. 10. 

USSC, Preliminary Quarterly Data Report, Third Quarter (2011), tbl. 4. 

Commission Testimony at 6; aee also id. at 55-58. 
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offense” and the “category of defendant,” (5) any “pertinent” policy statement, (6) the need to 
avoid “unwarranted disparities,” and (7) the need to provide restitution to any victims. 

The guidelines do not incorporate these principles, purposes, and factors in important 
ways and for a variety of reasons. For one thing, the Commission is not required to recommend 
sentences that are “sufficient, but not greater than necessary, to comply with” the purposes of 
sentencing in each case. For another, the original Commission constructed the guidelines in an 
imbalanced way, and this has left an indelible imprint on the guidelines. While Congress 
directed the Commission to construct the guidelines of both mitigating and aggravating 
characteristics of the defendant and circumstances of the offense,^^ the Commission constructed 
the guidelines almost solely of aggravating factors, as even a cursory review of the Guidelines 
Manual reveals.^^ The aggravating factors are based primarily on quantifiable “harms,” largely 
neglect wem' and some specifically make irrelevant.'^'^ 

Among the aggravating factors is the “relevant conducf’ rule, requiring punishment for 
uncharged, dismissed and acquitted offenses of the defendant and others in jointly undertaken 
activity at the same rate as convicted offenses,^^ a rule invented by the first Commission that is 
contrary to the SRA’s most basic directi ves,^^ that no other sentencing commission in the nation 
has adopted,^^ and that comes as a shock to ordinary citizens and most lawyers.’’*^ 


■'^28 U.S.C. § 994(c), (d). 

iSee USSG, Chapters, Two. Tliree. Four. 

See. e.g., USSG § 2B1.1, comment. (ii.3(A)(v)(III)) (“actual loss” in computer fraud cases includes 
certain ‘pecuniaiy' hann, regardless of whether such pecuniaiy harm was reasonably foreseeable”); 

§2K2. 1(b)(4) & comment, (n,8(B)) (enhancement “applies regardless of whether tlie defendant knew or 
had reason to believe that tlie fireami was stolen or had an obliterated serial number”); § 2D 1 .1(b)(1) & 
comment, (n,3) (enhancement if a firearm “was possessed” applies Ainless it is clearly improbable that 
the weapon was connected with the offense”); Umted States v. Napier, slip op,, 2011 WL 1682906 (6th 
Cir. May 5, 201 I) (affirming 2-level increase under § 2DI . I(b)( 1) when government conceded there was 
no evidence the defendant ever possessed a firearm himself or knew that his co-conspirator father had 
firearms because it was “reasonably foreseeable” that his father would possess firearms); United States v. 
Pham, 463 F.3d 1239, 1246 (1 1th Cir. 2006) (upholding 2-level increase under § 2Dl.l(b)(l ) where no 
evidence defendant possessed a firearm or knew that co-conspirators possessed any firearms, and where 
firearm was not found at location where charged conduct occurred, because it was reasonably foreseeable 
that a firearm would be possessed by a co-conspirator “in light of the vastness of the conspiracy and the 
large amount of drugs and money being exchanged in tiiis case”). 

""USSG§ 1B1.3. 

Tlie Commission was instmeted to avoid unwarranted disparities among defendants “who have been 
found guilty of similar criminal conduct,” 28 U.S.C. § 991(b)(1)(B), and to take into account ‘i;he 
circumstances under which the offense was committed,” and die “nature and degree of die harm caused bv 
the offenser 28 U.S.C. § 994(c)(2). (3). 

See Phyllis J. Newton, Staff Director, U.S. Sent'g Comm’n, Building Bridges Between the Federal and 
State Sentencing Commissions, 8 Fed. Sent'g Rep. 68, 1995 WL 8435 12 *3 (1995). 
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Against the guidelines’ many aggravating factors, the original Commission included two 
generally applicable mitigating factors with relatively little weight in the guidelines. These were 
mitigating role in the offense (only if there was more than one participant in the offense and 
other conditions were met),^'"^ and acceptance of responsibility (primarily by pleading guilty), 
each of which is small in extent and dwarfed by the impact of aggravating factors like drug 
quantity, loss, and relevant conduct. In addition, the original firearms guideline provided for a 
decrease if the defendant obtained or possessed a firearm solely for sport or recreation.^^ A 
handful of mitigating offense circumstances for drug and immigration offenses were added 
later."^^ 


At the same time, the Commission not only omitted from the guidelines all of the 
mitigating offender characteristics that Congress directed the Commission to consider for 
inclusion in the guidelines, but used policy statements to prohibit and discourage those and 
many other factors as grounds for downward departure.'*'* (The history of the Commission’s 
treatment of mitigating offender characteristics is discussed further in Part III.) 


See David N, Yellen, Is "Relevant Conduct" Relevant? Reconsidering the Guidelines' Approach to 
Rea! Offense Sentencing, 44 St. Louis L.J. 409, 409-10 (2000) (’*Lay people and lawyers who do not 
practice in tlic area continue to be amazed when they find out just the rough contours of how relevant 
conduct works. . , , Tliese rules shock many people.”); Jim McElhatton, A $600 drug deal, 40 years in 
prison, Washington Times, June 29, 2008 (described by one attorney as “a sentencing scheme straight 
from tlie mind of Lewis Carrolf’): Letter from Juror # 6 in United States v. Ball, No. 05-cr-100 (D.D.C.) 
(‘Tt seems to me a tragedy that one is asked to serve on a jury , serves, but tlicii finds their work may not 
be given tlie credit it deseiv^es. We, tlie jury, all took our charge seriously. We virtually gave up our 
private lives to devote our time to the cause of justice, and it is a very' noble cause as you know, sir. . . . 
Wliat does it say to our contribution as Jurors when we see our verdicts, in my personal view, not given 
their proper weight. It appears to me that the defendants are being sentenced not on the charges for which 
they have been found guilty' but in the charges for which the [prosecutor’s] office would have liked them 
to have been found guilty'. Had they showm us hard evidence, that might have been the outcome, but that 
was not the case.”), quoted in United States v. Canania, 532 F.3d 764, 778 (8th Cir. 2008) (Bright, J., 
concurring). 

■’“USSG§3B1.2. 

■"’USSG §.3E1.1. 

USSG § 2K2. 1(b)(2) (1987). Hiis mitigating factor still exists, though in more limited form and is 
rarely applied, apply ing in only 0.8% of sentences imposed under the guideline in 2010. USSC, Use of 
Guidelines and Specific Offense Characteristics 45 (2010) 

See USSG §§ 2Dl.l(b)(ll) (2-level decrease if defendant meets safety valve criteria), 2D1.1 1(a) (if 
defendant convicted of trafficking in listed chemical, decrease by 2, 3 or 4 levels if receives mitigating 
role adjustment), 2L1. 1(b)(1) (3-level decrease if alien smuggling offense involved only' defendmit’s 
spouse or child), 2L2. 1(b)(1) (same for immigration document offense). 

“"28 U.S.C. § 994(d). 

See USSG, Chapter 5. Parts H and K. 
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Further, though one of the primary goals of the SRA was to reduce reliance on 
imprisonment and to make alternatives to prison more available,^' the guidelines recommend 
prison in nearly every case, and judges continue to follow this recommendation, as shown in 
Figure 1 in our main letter. The original Commission disregarded congressional directives to 
ensure that the guidelines reflect the “generally appropriateness” of a non-prison sentence in 
“cases in which the defendant is a first offender who has not been convicted of a crime of 
violence or an otherwise serious offense,”'** and to promulgate a guideline for the “determination 
whether to impose a sentence of probation ... or a term of imprisonment.”'*’ Instead, probation 
and intermediate sanctions were virtually eliminated. Today, 43.9% of defendants are in the 
lowest criminal history category, and at least 75% were convicted of non-violent offenses.'*** Yet, 
87.4% receive straight prison, while only 7.3% receive probation, 2.5% receive a 
prison/community split, and 2.8% receive probation and confinement.'*’ 

The guidelines were amended over the years in a “one-way upward ratchet increasingly 
divorced from considerations of sound public policy and even from the commonsense Judgments 
of frontline sentencing professionals who apply the rules.”*”* At the same time, the Commission 
stamped out most grounds for downward departure. 

B. The guidelines do not make relevant distinctions based on culpability, or the 
need to deter, incapacitate or rehabilitate. 

It would not be possible to make all relevant distinctions in generally applicable rules, 
which is why, as Congress recognized, there was a need for departures.^* The Commission 
omitted many relevant circumstances from the guidelines, prohibited and discouraged departures 
on many individual grounds, and created a departure standard more restrictive than that set forth 
in the statute. The statute permitted departure based on a factor not “adequately taken into 
account” in the guideline range,’’ but the Commission prohibited departure in the absence of a 
factor that was “atypical” compared to other cases sentenced under guidelines that excluded 


S. Rep. No. 98-225, at 39, 50, 59 (1983). 


*28 U.S.C. §994(j). 

”28 U.S.C. § 994(a)(1)(A). 

USSC, 2010 Sourcebook of Federal Sentencing Statistics, this. 3, 21. 
tbl. 12. 

” Frank 0. Bownnan 111, The Failure of the Federal Sentencing Guidelines: A Structural Analysis, 1 05 
Colimi. L. Rev. 1315, 1319-20 (2005).' 

28 U.S.C. § 991(b)(1)(B); S. Rep. No. 98-225, at 150. 

” 18 U.S.C. § 3553(b). 
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many typical but highly relevant mitigating factors.’^ When the rules do not include relevant 
factors and also prevent departures based on relevant factors, the result is injustice and 
unnecessarily long prison terms, as shown by a few examples from the mandatory guideline era: 

• The unjustified disparity caused by the powder/crack quantity ratio was not a permissible 
ground for departure because that circumstance was “typical” of all crack cocaine cases 
under the guidelines and thus did not distinguish the case from the “heartland.”^”' 

• A departure was impennissible for a young man who pled guilty to being a felon in 
possession for his brief possession of an unloaded handgun lawfully owned by his father 
solely to temporarily pawn it in order to pay child support because, although these 
relatively innocent circumstances were not taken into account in the guideline range, the 
defendant was motivated by financial difficulties, a factor the Commission prohibited as 
a ground for departure.^^ 

• There was “nothing abouf ’ an eighteen-year-old girl’s age “that removes her situation 
from the heartland of oases involving comparable drug crimes,” since drug importers 
often use “young, naive men and women without extensive criminal experience.”^'’ 

• Departure was impermissible because lack of knowledge of the amount or type of 
contraband was not “unusual” in cases involving drug couriers, even though the court 
believed the guideline range driven by drug type and quantity was “too harsh,” especially 
when the defendant was a first offender from a “depressed area” with a continuous work 
history and a wife and two children with whom he lived and whom he supported, also 
impermissible reasons for departure.” 

• A case was not “extraordinary” and so a departure was impermissible for a young woman 
with no prior arrests and a consistent work history (“it does not appear to be exceptional 
for someone her age”), who during a deep depression and after a chance meeting with a 
man on the street who was able to quickly exploit her, agreed to be a drug courier in 
order to repay overdue student loans so she could complete college, though she quickly 
turned herself in, had “accomplished much in her life” before and after her arrest, and a 
non-prison sentence would have permitted her to continue her successful rehabilitation.^* ** 


USSG § 5K2.0, comment, (backg’d.) (1W4). 

See In re Sealed Case^ 292 F.3d 913. 916 (D.C. Cir. 2002): United Stales v. Canales, 91 F.3d 363, 369- 
70 (2d Cir. 1996); United States v. Pike. 82 F.3d 1315. 1326 (5tli Cir. 1996); United States v. Tucker. 386 
F.3d 273, 277 (D.C. Cir. 2004). 

** United States v. Bristow, 1 10 F.3d 754, 755, 757-58 (I Ith Cir. 1997). 

** United States v. Rodriguez, 107 Fed. App’x 295, 298 (3d Cir. 2004). 

” United States v. Dias-Ramos, 384 F.3d 1240, 1241^2 (10th Cir. 2004). 

United States v. Dickerson. 381 F.3d 231 (3d Cir. 2004). 
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• A departure was impemiissible for a young single mother convicted of distributing two 
grams of cocaine because, although she was attempting to remain employed and to be a 
good mother, and though separating her from her children would have a “devastating 
effect” on her children, “[a] sole, custodial parent is not a rarity in today’s society, and 
imprisoning such a parent will by definition separate the parent from the children,” and 
“in many cases the other parent may be unable or unwilling to care for the children, and 
the children will have to live with relatives, friends, or even in foster homes””® 

Under § 3553(a) and the Supreme Court’s decisions, the question is not whether a factor 
is “atypical” as compared to other cases sentenced under guidelines that do not take account of 
the factor, but whether the circumstances are relevant to need for the sentence imposed to 
achieve just punishment, to provide adequate deterrence, to protect the public, and to provide 
rehabilitation in the most effective manner. This standard permits judges to impose sentences 
that fit the offense and the offender to best achieve the purposes of sentencing. For example: 

• It was highly relevant to the need for deterrence, incapacitation and rehabilitation (though 
prohibited by the guidelines) that Jason Pepper had been an unemployed drug addict 
estranged from his family at the time he sold methamphetamine, but then completed a 
residential drug treatment program, attended college and achieved high grades, was a top 
employee at his job and slated for promotion, had re-established a relationship with his 
father, had gotten married and was supporting his wife’s young daughter.*’" After a 
complicated procedural history including a trip to the Supreme Court, the judge finally 
sentenced Mr. Pepper to time served of 37 months, a reduction from 65 months. The 
government said that it saw no merit to sending him back to prison after the progress he 
had made, nor did the judge or the probation officer. 

• It was highly significant to the need for deterrence and incapacitation (though deemed 
“not ordinarily relevanf’ by the guidelines) that Brian Gall, before he was under any 
investigation, withdrew from a drug conspiracy and abstained from drugs, completed 
college, was steadily employed, and ran a business in which he employed others."* The 
Court upheld the sentence of probation with conditions imposed by the judge, a variance 
from the guideline range of 33 months. 

There are many lesser known examples in which Judges have imposed reduced sentences 
based on individualized circumstances that are not recognized by, or omitted from, or prohibited 
or discouraged by the guidelines, to better achieve the purposes of sentencing. For example: 

• In United Staten v. Briggs, the court appropriately considered that the defendant was 
convicted of a “reverse sting operation” in which government agents fabricated a non- 


United States v. Brand, 907 F.2d 31, 33 (4th Cir. 1990). 
“ 131 S.Ct. at 1242-43. 

552 U.S. at 53-59. 
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existent drug “stash house” with large, but non-existent, drug quantities so that the 
recommended guideline range of 235-293 months for conspiracy to rob the house was 
driven exclusively by the fabricated drug quantity. The court of appeals recognized that 
such reverse sting operations “may risk overstating a defendant’s culpability,” and by 
varying downward from a range of 235-293 months to a 1 32 months (still 1 2 months 
higher than the applicable 10-year mandatory minimum), “the district court's sentence 
took such concerns into account.”'’^ 

• Tn Uniled Stales v. Handy, the court considered that the 2-level enhancement in the 
firearms guideline applies whenever it is found that the firearm was stolen, regardless 
whether the defendant knew or had reason to know that it was stolen, a provision contrary 
to the historical treatment of mensrea and a directly related statute,'’^ varying downward 
from a range of 46-57 months to impose a sentence of 30 months’ imprisonment because 
Handy, a young man “raised in a poverty-stricken environment,” found the gun on the 
street, had no idea it was stolen, had not had it for long, was hoping to sell it, and there 
was no evidence he intended to use it. The court found that a sentence of 30 months in 
prison would serve the purpose of specific deterrence and incapacitation, but that 
Handy’s need for educational and vocational training in the most effective manner would 
be best provided outside prison because “[kjeeping him in prison would result in further 
hardening of him as a criminal and increase his danger to the community upon release.” 
Instead, “[c]lose supervision by this court’s probation services with re-incarceration if 
necessary provides adequate protection to the public.”'’"' 

• In United States v. Shull, the judge varied downward from a range of 78-97 months to 60 
months’ imprisonment, taking into account that Shull, “another drug user without an 
education or a job who started selling drugs,” completed a drug education program, 
obtained his GED, completed courses and obtained certifications in refrigeration, 
electrical, EPA and OSHA safety standards, and was currently enrolled in college taking 
business classes.'’’ 

• In United Stales v. McMaiinus, the judge varied downward from a range of 57-71 months 
to 24 months’ imprisonment, appropriately considering that while on pretrial release, 
McMannus put himself through community college, was employed and highly 
commended by his employer, and was a model citizen in his community.'’'’ 


United States v. Briggs, 397 Fed. App’x 329, 333 (9th Cir. 2010). 

“ United States v. Handy, 570 F. Supp. 2d 437 (E.D.N.Y. 2008). 

“ United States v. Handy, 2008 WL 3049899 (E.D.N.Y. Aug. 4, 2008). 

United States v. Shidl, F. Supp. 2d . 201 1 WL 2559426 1 3 (S.D. Ohio June 29, 20 1 1 ). 

United States v. McMannus, 262 Fed, App’x 732 (8th Cir. 2008). 
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• In United Stares v. Hernandez, the judge sentenced Hernandez to 405 months’ 
imprisonment, but should have considered that Hernandez was once a young drug addict 
who had had a difficult childhood, but that during his twenty years of imprisonment since 
he was first sentenced, had succeeded at numerous vocational and educational efforts, 
including earning an associate degree with honors and a diploma for financial planning, 
had tutored other inmates, and received positive performance reports for work in a variety 
of prison jobs. Considering these factors on remand, the judge resentenced Hernandez 
to 384 months’ imprisonment.** 

• In United Stales v. Miinoz-Nava, the judge varied downward from a range of 46-57 
months to one year and a day in prison, appropriately considering that Munoz-Nava had a 
long and consistent work history, and was the primary caretaker and sole support of his 
eight-year old son, as well as the sole support of his ailing, elderly parents, and that his 
brief stint smuggling drugs in the soles of his boots was “highly out of character,” and he 
was “committed to supporting his family by returning to his pattern of working hard at a 
legitimate job.”*’ 

• In United Stales r, Davis, the court varied downward from a range of 1 8-24 months’ 
imprisonment to time served, 200 hours of community service, and three years’ 
supervised release, appropriately considering that further imprisonment would be 
“disastrous” to his six young children and wife of fifteen years, who had together 
“worked night and day” to provide for their family and move them out of a homeless 
shelter, and who, though unemployed after suffering an injury that required surgery and 
regular physical therapy, still did what he could to supplement the family’s public 
assistance funds while devoting himself to the health and education of his children and 
working toward a college degree in radiology when he made the “foolish mistake” of 
selling a gun due to financial hardship.™ 

• In United States v. Uiipoe, the court appropriately considered the much lower guideline 
range that would have been recommended had the government charged Lupoe with a 
drug offense rather than a gun offense, where the very same facts resulted in a higher 
guideline range for the gun offense, finding that the higher range was “excessive” in 
relation to the actual seriousness of the offense.” The court varied downward to 1 8 
months’ imprisonment, which was still higher than the range recommended by the drug 
guideline. 


United States v. Hernandez, 604 F.3d 48, 53-54 (2d Cir. 2010). 

** United States v. Hernandez, No. 89-cr-229 (E.D.N.Y. Sept. 16, 2010). 

United States v. Munoz-Nava, 524 F.3d 1 137 (10th Cir. 2008). 

™ United States v. Davis, slip, op., 2008 'WL 2329290 (S.D.N.Y. June 6, 2008). 
” United States v. I.upoe, 20 1 1 'WL 5024008 (6th Cir. Oct. 20, 2011). 
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These defendants and others like them represent all races and socioeconomic 
backgrounds. They were all punished, but less than they would have been under the guidelines. 
Mr. Otis appears to recognize the need to distinguish among defendants based on culpability and 
dangerousness, at least for some people.^^ Fortunately, judges are neutral and able to take into 
account individualized circumstances in all kinds of cases and for all kinds of people. 

C. Empirical research demonstrates that consideration of the factors the 
guidelines exclude and disfavor protects the public and saves resources. 

The Bureau of Prisons is 35% overcapacity, resulting in extreme overcrowding, unsafe 
conditions, and reduced capacity to provide treatment and training shown to reduce recidivism,^^ 
at a cost to the taxpayers of well over $6 billion a year.^"* Some credit high incarceration rates for 
the drop in the crime rate, but “[m]ost scientific evidence suggests that there is little if any 
relationship between fluctuations in crime rates and incarceration rates. The former Director 
of the Bureau of Prisons testified earlier this year that 52% of federal inmates are serving 
“extremely long” sentences for drug related offenses.^^ It is clear that many of these defendants 
do not need to be sentenced to such long terms of imprisonment in order to protect the public. 


William Otis, Justice in (he Libby Cose Lies in a Third Option, Wash. Post, June 7, 2007 (arguing that 
Scooter Libby’s 30-iiionth prison sentence was “c.xccssivc” for a first offender who did not act out of 
greed or personal malice, had contributed to his community, and was not a danger to tlic public). 

Tr. of Public Hearing Before the U.S. Senfg Comm'n at 10, 15-16, 49-50, 52 (Mar. 17. 2011) 
(testimony of Harley G. Lappin. Director Federal Bureau of Prisons). 

^■^The annual cost of imprisonment per inmate in 2010was S28,284.16. See U.S. Courts, News, Newly 
Available: Costs oflncarceration and Supervision in 2010, http://www.iiscourts.gov/News/NewsView/ 

1 1 -06-23/Newly_Available_Costs_of_]ncarceration_and_Superv’ision_in_FY_20 1 0.aspx. As of October 
20, 201 1, the prison population was 21 7,908. See Federal Bureau of Prisons, Weekly Population Report, 
http ://www .bop .go vAocations/weekly_report .j sp . 

The JFA Institute, Unlocking America: Why and How to Reduce America 's Prison Popidotion 8 
(2007), available at http://www.countthccosts.org/sitcs/dcfault/filcs/Unlocking-Amcrica.pdf Tliis report, 
authored by eight criminologists from major public universities, siir\'eyed the studies on the impact of 
incarceration on crime rates, concluded that “the bulk of the evidence” suggests that the effect of 
imprisonment on crime rates, if any, is "small,” and “diminishes as prison populations expand,” and that 
“[tjhe overwhelming and undisputed negative side effects of incarceration far outw^eigh its potential, 
unproven benefits.” id. at 9. One researcher who argues that “the crime rate today would be 25% higher 
were it not for the large increases in imprisonment from 1970 to 1990” based his analysis on national 
trends and “does not explain why some states and comities that lowered tlieir incarceration rates 
experienced tlic same crime reductions as states that increased incarceration.'’ Id. Professor Franldin 
Zimring, a leading scholar on criminal justice issues, will soon publish research suggesting that the major 
factor underlying reductions in crime rates is better policing, not mass incarceration. Ted Gest, Cops and 
Crime, Tlie Crime Report (Aug. 2, 2011), http://w^vw'.thecrimereport.org/archive/201 1-08-cops-and- 
crime. 

Tr. of Public Hearing Before the U.S, Seut’g Comm’n at 9-10, 55 (Mar. 17, 2011) (testimony of Harley 
G. Lappin, Director Federal Bureau of Prisons). 
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For example, in 20 1 0, over half of all drug offenders were in the lowest criminal history category 
(with 0 or 1 point), 83.6% had no weapon involvement, 94% played a mitigating or no 
aggravating role, and 94.5% accepted responsibility.^^ Nearly 75% were racial minorities. 

A wealth of research, including the Commission’s own research, demonstrates that the 
mitigating factors the Commission disapproves are highly relevant to the purposes of sentencing. 
When judges take these factors into account, prison resources and taxpayer dollars are used more 
efficiently and effectively. 

Recidivism declines markedly with age.^^ The young are less culpable than the average 
offender, and reform in a short period of time.**^ The Commission’s own research and 
substantial other research demonstrates that employment, education, abstinence from alcohol and 
drugs, and family ties and responsibilities all predict reduced recidivism. Conversely, the 
Commission’s research and other research shows that unnecessarily lengthy imprisonment 
increases the risk of recidivism by disrupting employment, reducing prospects of future 
employment, weakening family ties, and exposing less serious offenders to more serious 
offenders. A significant Bureau of Prisons study found that “[sjtable employment or student 


USSC, 2010 Sourcebook of Federal Sentencing Statistics, this. 37. 39, 40, 41. 

''it7,tbl. 34. 

U.S. Sent’g Comm' i\. Measuring Recidivism: The Criminal History' Computation of the Federal 
Seniencing Guidelines 12 & E.x. 9. (2004). 

See, e.g.. Federal Adiisoiy- Committee on Juvenile Justice, U.S. Dep't of Justice, Office of Juvenile and 
Delinquency Prevention, Annual Report S (2005), wwvv. ncjrs.gov/pdffilesl/ojjdp 
/2 12757.pdf; Jay N. Giedd, Structural Magnetic Resonance Imaging of the Adolescent Brain, 1021 
Annals N.Y. Acad. Science 105-09 (2004); Margo Gardner & Laurence Steinberg, Peer Influence on Risk 
Taking, Risk Preferences and Risky- Decision Making in Adolescence and Adulthood: An Experimental 
Study, 41 Developmental Psych. 625, 632 (2005). 

See. e.g., Laurence Steinberg & Elizabctli S. Scott, Guilty hy Reason of Adolescence: 

Developmental Immaturity^. Diminished Responsihility, and the Juvenile Death Penalty, 5 8 Am . 
Psychologist 1009, 101 1-14 (2003); Robert J. Sampson & John H. Laub, Crime in the Making: Pathways 
and Turning Points Through Life, 39 Crime & Dclinq. 396 (1993), 

U.S. Sent'g Comm'w.Measuring Recidivism: Ihe Criminal History Computation of the Federal 
Sentencing Guidelines 12-13 & E.x. 10 (2004); U.S. Sent’g Comm’n, Recidivism and the ‘First 
Offender" 8 (2004); Miles D. Rarer, Federal Bureau of Prisons, Office of Research and Evaluation, 
Recidivism Among Federal Prisoners Released in 1987, at 5-6, 54 (1994), 
http://wv\w .bop.gov/news/research_projects/published_reports/recidivism/oreprrecid87. pdf; 

Correctional Ser^'ice Canada, Does Getting Married Reduce the Likelihood of Criminality', Fomm on 
Corrections Research, Vol. 7, No. 2 (2005) (citing Robert J. Sampson & Jolm H. Laub, Crime and 
Deviance Over life Course: The Salience of Adidt Social Bonds, 55 Am. Soc. Rev. 609 (1990)); Robert 
J. Sampson, John H. Laub, & Christopher Winer, Does Marriage Reduce Crime? A Counterfactiial 
Approach to Within-lndividua! Causal Effects, 44 Criminology 465, 497-500 (2006); Shirley R. Klein et 
al, Inmate Family Functioning, 46 Tnt’l J. Offender Therapy & Comp. Criminology 95. 99-1 00 (2002). 
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status . . . prior to confinement is strongly related to a lower likelihood of recidivating.”*^^ 
Offenders who found employment after their release recidivated at about half the rate of those 
who did not.^'"' 

“The relationship between family ties and lower recidivism has been consistent across 
study populations, different periods, and different methodological procedures.”*^*’ The Bureau of 
Prisons study found that the recidivism rate among offenders who live with a spouse after release 
is less than half that of those who have other living arrangements.**^ The Commission has 
acknowledged that “the better family ties are maintained[,] the lower the recidivism rate,” and 
that “children left without parents burden society,” but that “creative alternatives to 
imprisonment for first-time, non-violent offenders with parental responsibilities are not generally 
available under the guidelines.”**** In light of social science research, one appellate judge 


See Lynne M. Vieraitis etal.. The Criminogenic effects of Imprisonment: I'yidence from State Panel- 
Data 1974-2002. 6 Criminology' & Pub. Pofy 589, 591-93 (2007) (“imprisonment causes hann to 
prisoners.” isolating them from families and friends, making it difficult to successfiilly reenter society, 
and “reinforc[ingJ criminal identities” through contacts with other criminals); U.S. Sent'g Commm, Staff 
Discussion Paper, Sentencing Options Under the Guidelines 18-19 (Nov, 1996) (finding that “[iiijany 
federal offenders who do not currently qualify for alternatives have relatively low risks of recidivism 
compared to offenders in state systems and to federal offenders on supervised release,” and “alternatives 
divert offenders from the criminogenic effects of imprisonment which include contact witli more serious 
offenders, disruption of legal employment, and weakening of family ties.”); Miles D. Rarer, Do Guideline 
Sentences for Low-Risk Drug Traffickers Achieve Their Stated Purposes? . 7 Fed. Sent’g Rep. 22 (1994) 
(“[T]he alienation, deteriorated family relations, and reduced employment prospects resulting from the 
extremely long removal from family and regular employment may well increase recidivism,”); USSC, 
Alternative Sentencing in the Federal Criminal Justice System., at 2-3 (2009) (“alternatives to 
incarceration can provide a substitute for costly incarceration,” and “also provide those offenders 
opportunities by diverting them from prison (or reducing time spent in prison) and into programs 
providing the life skills and treatment necessary to become law-abiding and productive members of 
society,”); Laura Baber, Results-hased Framework for Post-conviction Supervision Recidivism Analysis, 
Fed, Probation, Volume 74, Number 3 (2010) (study of 150,000 federal offenders showed 85% of people 
on probation and 77% of people on supervised release after a prison term remained arrcst-frcc within tlic 
first three years of their term), http://www.uscourts,gov7viewer.aspx?doc=/uscourts/FederalCourts/ 
PPS/Fcdprob/2010-12/indcx.html; Alfred Blumstcin & Kiminori Nakamura, Naf 1 Inst, of Justice, 
Redemption ’ in an Era of Widespread Criminal Background Checks, NIJ Journal, Issue No, 263, June 
2009, at 10, 12-14 (risk of re-arrest tor 18-20 year old offenders convicted of street crime in state court is 
the same as diat of tlic general population after four to seven years of remaining arrest-ffee), 
littp:/Avw\v.ncjrs.gov/pdffilcsl/iiij/226870.pdf. 

Rarer, Recidivism, supra note 82, at 54. 

^ffd. at 4-5. 


Shirley' R. Klein et al. Inmate Family Functioning, 46 TntM J. Offender Tlierapy & Comp, Criminology 
95,99-100(2002), 

See Rarer, Recidivism, supra note 82, at 5-6. 
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wondered, “What principle of equity, uniformity, or just deserts blocks any consideration of 
society’s interests in avoiding the risk of producing a next generation of unloved, unnourished, 
sociopathic criminals?”^^ 

For many offenders, drug treatment, mental health treatment, and educational and 
vocational training are more effective in reducing recidivism than lengthy incarceration.^*^^ 
According to the National Institute on Drug Abuse, “Eft'ective treatment decreases future drug 
use and drug-related criminal behavior, can improve the individual’s relationships with his or her 
family, and may improve prospects for employment.”^’ Rehabilitation after arrest or after a 
previous sentencing is highly relevant to the purposes of sentencing, and the Commission’ s 
policy statement prohibiting the latter (but not the former) “rests on wholly unconvincing policy 
rationales not reflected in the sentencing statutes Congress enacted.”*^^ 


Phyllis J. Newton. Jill Glazer. & Kevin Blackwell, Gender. Individuality and the Federal Sentencing 
Guidelines, 8 Fed. Sent'g Rep. 148 (1995). 

Patricia M. Wald, "What About the Kids?”: Farenting Issues in Sentencing, 10 Fed. Sciit'g Rep, 34 
(1997). 

See. Nat’l Inst, on Drug Abuse, Nat'l lusts, of Health. Principles of Drug Abuse Trealmentfor 
CriminalJustice Populations: A Research-Based Guide 12 (2007): Susan L. Ettner etal, Benefit-Cost in 
the California Treatment Outcome Project: Does Substance Ahu.se Treatment 'Pay for Itself? ”, 4 1 
Healtli Services Res. 192-213 (2006): Doug MeVay er al . hxstioi Policy Institute, Treatment or 
Incarceration: National and State Findings on the Ffficacy of Cost Savings of Drug Treatment Versus 
Imprisonment 5-6, 1 8 (2004); Dale E. McNiel Sc Renee L. Binder. Effectiveness of a Mental Health 
Court in Reducing Criminal Recidivism and Violence, 16 Am. J. Psychiatiy’ 1395-1403 (2007); Ohio 
Office of Criminal Justice Services. Re.search Briefing 7: Recidivism ofSuccessfid Mental Health Court 
Participants (2007), wwvv.publicsafeN.ohio.gov/links/ocjs_researchbriefing7.pdf; Washington Institute 
for Public Policy, Evidence-Based Public Policy Options to Reduce Future Prison Construction. Criminal 
Justice Costs, and Crime Rates 9, Ex. 4 (2006) (comprehensive review of programs with demonstrated 
effect on reducing recidivism, including prison- and communitv'-based educational programs), 
\vw\v.\vsipp.wa.gov/rptfilcs/06-10-1201.pdf, updated by Washington Institute for Public Policy, 
Evidence-Based Public Policy Options to Reduce Crime and Criminal Justice Costs : Implications in 
Washington Stale 190-91, tbl.l (2009), ww\v.wsipp.w'a.gov/rptfilcs/09-00-1201. pdf; U.S. Sent’g 
Comm'ii, Symposium on Alternatives to Incarceration 22-24 (testimony of Chief Probation Officer Doug 
Burris, E.D. Mo); see also id. at 238-39 (testimony of Judge Jackson, E.D. Mo.). 

Nat'l Inst, on Dmg Abuse, Nat’l lusts, of Health, of Drug Abuse Treatment for Criminal 

Justice Populations: A Research-Rased Guide 12 (2007). 

'■ See Gallv. United States, 552 U.S. 38, 59 (2007): Pepperv. United States, 131 S. Ct. 1229, 1242-43 
( 2011 ), 

” Pepper, 131 S. Ct. at 1247. 
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III. Congress Should Reject the Commission’s Request to Amend the Sentencing 

Reform Act to Reflect the Commission’s View. Inconsistent with the Act, that 

Courts Should Be Prohibited and Discouraged from Considering Mitigating 

Offender Characteristics . 

The Commission Chair testified that Congress directed the Commission “not to 
incorporate certain offender characteristics into the guidelines,” and that such factors “shouldn’t 
generally be considered” at sentencing. In fact. Congress directed the Commission to consider 
including mitigating offender characteristics, as well as mitigating offense circumstances, in the 
guidelines, and also to maintain sufficient flexibility for individualized sentencing based on any 
mitigating factors not included in the guidelines. At the same time. Congress directed courts to 
consider the history and characteristics of the defendant, and provided that no limitation was to 
be placed on such information. Since its inception, the Commission has failed to comply with 
these directives to the Commission and thwarted these directives to the courts. 

The Commission’s written and oral testimony is vague as to what it now seeks. It asks 
Congress to rewrite the statutes it enacted in 1984 to either (1) generally discourage judges from 
considering mitigating factors in sentencing outside the guidelines, or (2) pennit the Commission 
to allow departures based on mitigating factors. The first would undo what Congress has already 
directed the Commission to do and validate the Commission’s failure to do so, and also undo 
what the statutes direct the courts to do. The second is unnecessary because nothing in the SRA 
directs the Commission to prevent departures based on mitigating factors, and the Commission is 
free to abandon its policy statements that prevent and discourage departures. 

A. What the statutes say. 

Congress directed the Commission to establish “categories of offenses” and “categories 
of offenders . . . for use in the guidelines and policy statements governing ... the nature, extent, 
place of service, or other incidents of an appropriate sentence.”’ In establishing categories of 
offenses, the Commission was directed by 28 U.S.C. § 994(c) to consider the relevance, among 
other things, of “the circumstances under which the offense was committed which miligale or 
aggravate the seriousness of the offense.”” 

In establishing categories of offenders, the Commission was directed by 28 U.S.C. § 
994(d) to consider the relevance of eleven offender characteristics, “among others”: (1) age, (2) 
education, (3) vocational skills, (4) mental and emotional conditions, (5) physical condition, 
including drug dependence, (6) employment record, (7) family ties and responsibilities, (8) 
community ties, (9) role in the offense, (10) criminal history, and (11) degree of dependence on 


Commission Testimony at 57. 
® 28 U.S.C. § 994(c) and (d). 

“ 28 U.S.C. § 994(c)(2). 
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criminal activity for a livelihood. The purpose of § 994(d) was to ensure that warranted 
differences among offenders were reflected in the guidelines.'” 

Congress considered all eleven offender characteristics to be relevant to all aspects of the 
sentencing decision, with one narrow exception. Congress directed the Commission in 28 U.S.C. 
§ 994(e) to “assure that the guidelines and policy statements, in recommending a term of 
imprisonment or length of a term of imprisonment, reflect the general inappropriateness of 
considering” five of those factors: “the education, vocational skills, employment record, family 
ties and responsibilities, and community ties of the defendant.” The Senate Report stated: “The 
purpose of the subsection is, of course, to guard against the inappropriate use of incarceration for 
those defendants who lack education, employment, and stabilizing ties.”’* 

Section 994(e) was one of three provisions of the SRA reflecting Congress’s judgment 
that prison was not an effective means of rehabilitation and that the disadvantaged should not be 
warehoused in prison on the theory that prison might be rehabilitative.” The Supreme Court 
recently stated in interpreting the other two provisions: “Section 994(k) bars the Commission 
from recommending a ‘term of imprisonment’ — a phrase that again refers both to the fact and to 
the length of incarceration — based on a defendant’s rehabilitative needs. And § 3582(a) 
prohibits a court from considering those needs to impose or lengthen a period of confinement 
when selecting a sentence from within, or choosing to depart from, the Guidelines range.”'’’ 

Thus, the Commission was not to recommend imprisonment over probation or a longer 
prison term based on the defendant’s lack of education, vocational skills, employment, or 
stabilizing ties. And rather than counseling that these factors not be considered at sentencing, 
Congress said that “each of these factors may play other roles in the sentencing decision.”'’' For 
example, “they may, in an appropriate case, call for the use of a term of probation instead of 
imprisonment.”'” The Senate Report gave several specific examples suggesting how the 


” “The key word in discussing unwarranted disparities is ‘unwarranted.’ . . . The Commission is, in fact, 
required to consider a number of factors in promulgating sentencing guidelines to determine what impact, 
if any, would be warranted by differences among defendants with respect to those factors.” S. Rep. No. 
98-225, at 161 (1983) (citing 28 U.S.C. § 994(d)). 

” S. Rep. No. 98-225, at 175 (1983). 

” See 28 U.S.C. § 994(k) (“Uic Commission shall insure that the guidelines reflect the inappropriateiicss 
of imposing a sentence to a term of imprisonment for the purpose of rehabilitating the defendant or 
providing tlic defendant with needed educational or vocational training, medical care, or other 
correctional treatment.”); 18 U.S.C. § 3582(a) (‘The court, in dctemiining whether to impose a tenn of 
imprisonment, and, if a tenn of imprisonment is to be imposed, in detennining the length of the temi, 
shall eonsidcr tire factors set forth in section 3553(a) to the c.vtent that tliey arc applicable, recognizing 
tliat imprisorunent is not an appropriate means of promoting correction and rehabilitation.”); S. Rep. No. 
98-225, at 31, 38, 40, 67 n.262, 76-77, 95, 1 19, 171 &n.53l (1983). 

Tapiav. United States, 131 S. Ct. 2382,2390 (201 1). 

S. Rep. No. 98-225, at 174 (1983). 

'"-Id- at 174-75. 
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Commission might include these and other characteristics in the guidelines to mitigate 
sentences."” 

Congress “encourage[d] the Sentencing Commission to explore the relevancy to the 
purposes of sentencing of all kinds of factors, whether they are obviously pertinent or not; to 
subject those factors to intelligent and dispassionate analysis, and on this basis to recommend, 
with supporting reasons, the fairest and most effective guidelines it can devise.”'”'' 

Therefore, far from “direct[ing] the Commission not to incorporate certain offender 
characteristics into the guidelines,” as the Chair testified. Congress in fact directed the 
Commission to consider and include any and all factors it found relevant to the sentencing 
decision when it formulated the guidelines. 

Congress also recognized that it was not possible to write all relevant factors into general 
rules. It therefore directed the Commission to “maintain[] sufficient flexibility to permit 
individualized sentences when warranted by mitigating or aggravating factors not taken into 
accounf’ in the guidelines.'”' The Senate Report stated: 

[Ejach offender stands before the court as an individual, different in some ways 
from other offenders. The offense, too, may have been committed under highly 
individual circumstances. Even the fullest consideration and the most subtle 
appreciation of the pertinent factors - the facts in the case; the mitigating or 
aggravating circumstances; the offender’s characteristics and criminal history; and 
the appropriate purposes of the sentence to be imposed in the case - cannot 
invariably result in a predictable sentence being imposed. Some variation is not 
only inevitable but desirable."’” 


S<i<i id. at 1 72-73 (“need for an educational program might cal I for a sentence to probation” whth a 
program to provide for rehabilitative needs if imprisonment was not necessarj- for some other purpose of 
sentencing); id. at 1 73 (same regarding vocational skills); id. (same regarding employment); id. at 1 71 n. 
53 1 (“if an offense does not warnant imprisonment for some other purpose of sentencing, the committee 
would expect that such a defendant would be placed on probation with appropriate conditions to provide 
needed education or vocational training”); id. at 173 n.532 (“a defendant's edircation or vocation would, 
of course, be highly pertinent in determining the nature of community sendee he might be ordered to 
perfonn as a condition of probation or supervised release”); id. at 174 (family tics and responsibilities 
may indicate, tor example, that the defendant “should be allowed to work during the day, while spending 
evenings and weekends in prison, in order to be able to continue to support his family”); id. at 173 
(mental or emotional conditions might “call[] for probation widi a condition of psychiatric treatment, 
rather than imprisomnenf ’); id. (“dmg dependence” might cause the Conmiission to “recommend that tlie 
defendant be placed on probation in order to participate in a community dmg treatment program, possibly 
after a brief stay in prison, for 'diyfng out’ as a condition of probation”). 

Id. at 175. 

28 U.S.C. § 991(b)(1)(B) (emphasis added). 

'“S. Rep. No. 98-225, at 150 (1983). 
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Congress directed judges to depart when they found an aggravating or mitigating factor 
not “adequately taken into accounf’ in the guidelines, see 18 U.S.C. § 3553(b), a determination 
that would be Informed by the purposes and factors set forth in 18 U.S.C. § 3553(a). 

Referring specifically to § 3553(a)(1), which requires judge to consider “the nature and 
circumstances of the offense and the history and characteristics of the defendant,” the Senate 
Report stated: “All of these considerations and others the judge believed to be appropriate would 
. . . help the judge to determine whether there were circumstances or factors that were not talcen 
into account in the sentencing guidelines and that call for the imposition of a sentence outside the 
applicable guideline.”**** 

Thus, contrary to the Chair’s testimony that individual offender characteristics “shouldn’t 
generally be considered” at sentencing. Congress clearly directed the courts to consider a wide 
range of factors, including “the history and characteristics of the defendant,” and further 
directed: “No limitation shall be placed on the information concerning the background, 
character, and conduct of a person convicted of an offense which a court of the United States 
may receive and consider for the purpose of imposing an appropriate sentence.”***^ 

Thus, even when the guidelines were to be mandatory. Congress did “not intend that the 
guidelines be imposed in a mechanistic fashion.”"*' To the contrary, it believed “that the 
sentencing judge has an obligation to consider all the relevant factors in a case and to impose a 
sentence outside the guidelines in an appropriate case.”"’ The purpose of the guidelines was 
“not to eliminate the thoughtful imposition of individualized sentences,” but would “enhance the 
individualization of sentences.”"^ Judges would “impose sentence after a comprehensive 
examination of the characteristics of the particular offense and the particular offender,”' 

B. What the Commission did. 

Other than role in the offense and the aggravating factor of criminal history, the 


’The bill requires the judge, before imposing sentence, to consider the historj- and characteristics of 
the offender, tlic nature and circumstances of tlic otfcnsc. and tlic purposes of sentencing. He is then to 
determine which guidelines and policy statements apply. Either he may decide that the guideline 
recommendation appropriately reflects the offense and offender characteristics or he may conclude that 
the guidelines fail to reflect adequately a pertinent aggravating or mitigating circumstance.” Id. at 52. 

*“* Id. at 75. 

18 U.S.C. § 3661. 

S. Rep. No. 98-225, at 52 (1983). 

'"Id. 


"’/rf. at 52-53. 


Id. at 52. 
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Commission excluded all of the factors listed in § 994(d) from the guideline rules, and went 
further, deeming most of them {i.e., age, education, vocational skills, mental and emotional 
condition, physical condition, employment record, family ties and responsibilities, and 
community ties) to be “not ordinarily relevanf’ in departing from the guidelines,^ and drug and 
alcohol dependence or abuse to be “not relevant” in departing from the guidelines.’ Personal 
financial difficulties and economic pressure on atrade or business were prohibited.”*’ Over the 
ensuing years, the Commission added numerous further restrictions on downward departures, not 
because Congress told it to, but to prevent courts’ attempts to depart from guidelines that did not 
adequately consider, among other things, individual offender characteristics.”^ 

None of the policy statements forbidding or discouraging departures was ever accompanied 
by any “analysis” or “supporting reasons.””^ Then-Commissioner Breyer unofficially explained 
that the Commission had omitted from the guidelines most of the factors “which Congress 


' USSG §§ 5H1 .1 (age), 5H1.2 (education and vocational skills), 5H1 .3 (mental and emotional 
conditions), 5H1 ,4 (physical condition, drug dependence), 5HI ,5 (employment record), 5HI .6 (family ties 
and responsibilities), p.s. (1987); see also USSG ch. 5, pt. H. intro, comment, 

USSG §§ 5H1.4, 5K2,12, p.s. (Nov. 1, 1987). 

USSG §5K2.13, p.s. (Nov, 1, 1987). 

For example, when a court of appeals upheld a departure based on the defendant’s “diminutive size 
and immature appearance.” after lie had been sexually victimized and placed in solitary confmement for 
his protection, United Stares v. Ixira. 905 F.2d 599 (2d Cir. 1990), the Commission immediately issued an 
amended policy statement asserting that physical “appearance, including physique,” is not ordinarily 
relevant in deciding whether to depart. USSG § 5H1.4 p.s.: USSG App. C, amend. 386 (Nov. 1, 1991). 
Similarly, in response to a court of appeals’ holding that a disadvantaged childhood could justify 
downw^ard departure, the Commission issued a policy statement asserting that a defendant’s “lack of 
guidance as a youth and similar circumstances indicating a disadvantaged upbringing” are “not relevant” 
grounds for departure. USSG § 5H1 , 12 p.s.; USSG App. C, amend. 466 (Nov. I, 1992). Military-, civic, 
charitable and public ser\ ice, employment-related contributions, and prior good works were all likewise 
deemed not ordinarily relevant, USSG § 5H1.I I, p.s.: USSG App. C, amend. 386 (Nov. 1. 1991), “in 
response to court decisions.” USSC, Simplification Draft Paper. Departures and Offender 
Characteristics, Part 11(B)(3). The Commission also prohibited departure based on post-scntcncing 
rehabilitation “even if exceptional.” USSG § 5K2, 19, p.s.; USSG App. C, amend, 602 (Nov. 1, 2000). 

S. Rep. No. 98-225, at 175 (1983). See. e.g., USSG App. C, amend. 386 (Nov. 1, 1991) (amending 
§ 5H1 .4 to provide diat physical “appearance, includii^ physique” is not “ordinarily relevant in 
detemiining whether a sentence should be outside the applicable guideline range,” stating as the reason 
that it “sets foitli the Commission's position tliat physical appearance, including physique, is not 
ordinarily relevant in detemiining wdietlier a sentence should be outside the applicable guideline range”); 
USSG App. C. amend. 466 (Nov. 1, 1992) (adding § 5H1.12 to provide that “[Ijack of guidance as a 
youlii and similar circumstances indicating a disadvantaged upbringing are not relevant grounds in 
determining whether a departure is w'arranted,” stating as the reason that “[t]his amendment provides that 
the factors specified are not appropriate grounds for departure”): USSG App. C, amend. 651 (Oct. 27, 
2003) (amending § 5H1 .4 to provide that addiction to gambling is not a reason for a downward departure 
in any case, stating as the reason that “addiction to gambling is never a relevant ground for departure”). 
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suggested that the Commission should, but was not required to, consider" as one of several 
‘“trade-offs’ among Commissioners with different viewpoints Much later, Justice Breyer 
said that the decision to omit mitigating offender characteristics was “intended to be provisional 
and [] subject to revision in light of Guideline implementation experience. That revision did 
not materialize; instead, further restrictions were added. 

The original Commission did not attempt to justify the policy statements deeming 
education, vocational skills, employment record, family ties and responsibilities, and community 
ties to be “not ordinarily relevant” with reference to § 994(e). Later, the Commission went so far 
as to amend its commentary to “clarify” that the policy statements were “required” by 
§ 994(e). Despite the Commission’s contention that it was required by § 994(e) to prevent 
departures based on the five factors listed there, its disfavored list of grounds for departure 
included not only those five factors, but all of the other mitigating factors listed in § 994(d) 
(except role), and others added over the years. The Commission’s many restrictions on departure 
cannot be explained by a fair reading of the Sentencing Reform Act. The only “tension” has 
been created by the Commission itself 

C. The Commission's 2010 amendments. 

Before Booker, district court and appellate judges reported that restrictions on mitigating 
offender characteristics were a primary failing of the guidelines . PSxtx Booker, countless 
witnesses advised the Commission at its regional hearings in 2009 and 2010 that mitigating 
offender characteristics are relevant to the purposes of sentencing. Large majorities of judges 


^ Stephen Breyer, The Federal Sentencing Guidelines and the Key Compromises Upon Which They Rest, 
ITHofstraL.Rev. 1. 19-20 & ii.98 (1988). 

Justice Stephen Brever. Federal Sentencing Guidelines Revisited, 1 1 Fed. Sciifg Rep. 180, 1999 WL 
730985, at ='5(Jan./Feb. 1999). 

USSG ch. 5, pt. H, intro, comment. (Nov. 1, 1990); USSG, App. C, amend. 357 (Nov. 1, 1990) 
(“clarif\’[ing] the relationship of 28 U.S.C. § 994(e) to certain of the policy statements” and describing the 
directive as “requir|’ing]” the Commission to assure that the guidelines and policy statements reflected the 
“general inappropriateness” of considering these characteristics “in detemiining whether a term of 
imprisonment should be imposed or the length of a term of imprisonment”). Compare 28 U.S.C. § 994(e) 
(Commission “shall assure that the guidelines and policy statements, in recommending a term of 
imprisonment or length of a temi of imprisonment, reflect the general inappropriateness of considering” 
the five factors). 

USSC, Final Report: Survey of Arlicle 111 Judges on the Federal Sentencing Guidelines, Executive 
Summary (2003) (“Both district and circuit court judges were most likely to indicate” that “fewer” of the 
guidelines “maintain[cd] sufficient flexibility to permit individualized sentences,” or “pro\ id[cd] 
defendants with needed educational or vocational training, medical care, or otlier correctional treatment in 
the most effective manner where rehabilitation is appropriate. ’')- 

See, e.g., Tr. of Hearing Before the U.S. Senfg Comm’n, Denver, Colo., at 281-82, 301-02 (Oct. 20, 
2009) (remarks of Hon. Joan Ericksen); id. at 289-90, 295-96 (remarks of Hon. Robert Pratt); id. at 91-92 
(remarks of Hon. Thomas Marten); id. at 107-08 (remarks of Kevin Lowrv-, Chief U.S. Probation 
Officer); id. at 3 1 8-20 (remarks of Raymond Moore); Statement of Alan Dubois and Nicole Kaplan, 
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informed the Commission in a 20 1 0 survey that the mitigating factors its policy statements deem 
never or “not ordinarily relevant” are in fact “ordinarily relevant,”' and that its policy 
statements are inadequate, too restrictive, and inconsistent with § 3553(a)/^''' 

In 2010, the Commission amended some of its policy statements to say that age, mental 
and emotional conditions, physical condition, and military service, rather than “not ordinarily 
relevant,” now “may be relevant,” but only if “present to an unusual degree and distinguish the 
case from the typical cases covered by the guidelines.” The Commission also amended certain 
provisions so that drug or alcohol dependence or abuse, rather than “not relevant,” is now 
“ordinarily nof ’ relevant, and invited a small downward departure for a very narrow class of 
defendants to receive drug treatment.'^^ The change was based on “public comment, testimony, 
and research suggesting] that successful completion of treatment programs may reduce 
recidivism rates and that, for some defendants, confinement at home or in the community instead 
of imprisonment may better address both the defendant’s need for treatment and the need to 
protect the public.”'^^ Congress suggested twenty-six years ago that the Commission 
“recommend that [a drug-dependent] defendant be placed on probation in order to participate in a 
community drug treatment program, possibly after a brief stay in prison, for 'drying out,’ as a 
condition of probation.”^^^ (Mr, Otis’s description of this amendment is overwrought and 
uninformed.) 


Hearing Before the U.S. Sent’g Comm'n, at 44-45, 47-50 (Feb. 10, 2009): Tr. of Hearing Before the U.S. 
Senfg Comni’n, Atlanta, Ga., at 53-54 (Feb. 10. 2009) (remarks of Tliomas Bishop, Chief U.S. Probation 
Officer): Statement of Tliomas W. Hiller, II and Davina Chen, Hearing Before the U.S. Sent’g Comm’n, 
at 35-37 (May 27, 2009); Tr. of Hearing Before the U.S. Sent'g Comm'n, Stanford, Calif., at 284-86, 
357-59 (May 27-28, 2009) (remarks of Thomas W. Hillier TI); id. at 360-62 (remarks of Davina Chen); id. 
at 168 (remarks of Chris Hansen, Chief U.S. Probation Officer); Tr. of Hearing Before the U.S. Sent’g 
Comm'n, New York, N.Y., at 33 I (July 10, 2009) (remarks of Hon. Donetta W. Ambrose); Statement of 
Michael Nachmanoff Before the U.S. Sent’g Comm'n, New York, N Y,, at 22-25 (July 9, 2009); Tr. of 
Hearing Before the U.S. Sent’g Comm'n, Chicago. HI., at 104-05 (Sept. 9, 2009) (remarks of Hon. Philip 
Simon); Statement of Carol Brook Before the U.S. Sent'g Conini'n, at 26-33 (Sept. 10, 2009); Statement 
of Julia O’Connell Before the U.S. Sent'g Comm'n. Austin. Tex., at 4-10 (Nov. 19, 2009); Statement of 
Heather Williams Before tlic U.S. Sent’g Comm'n, Phoenix, Ariz., at 35, 39-40 (Jan. 21, 2010). 

USSC, Results ofStU'vcy of United States District Judges January 2010 through March 2010, tbl.l3 
(education (48%), vocational skills (41%), employment record (65%), family tics and responsibilities 
(62%), communiN ties (49%), employment-related contributions (47%), post-sentencing rehabilitative 
efforts (57%), post-offense rehabilitative efforts (70%), lack of guidance as a youtli (49%), disadvantaged 
upbringing (50%)). 

Id., thl 14. 

USSG § 5H1 .4, p.s.; USSG § 5C I . I, comment, (n.6). 

See USSG § 5CI. I, comment, (n.6): USSG App. C, amend. 738 (Nov. I, 2010) (Reason for 
Amendment). 

See S, Rep. No, 98-225, at 173 (1983). 


Addendum - 25 




302 


The net result of these small changes is unclear, since the Commission also amended the 
introductory commentary to generally disapprove of all offender characteristics, stating that their 
“most appropriate use” is not for imposing a sentence outside the guideline range but for 
sentencing within the guideline range,*^^ even though the guidelines do not include these factors 
and a wealth of empirical research shows them to be highly relevant. 

The policy statements continue to deem the § 994(e) factors (and others) to be “not 
ordinarily relevant to the determination of whether a sentence should be outside the guideline 
range,” except perhaps in “exceptional cases.”'™ The Commission need not appeal to Congress, 
because it is free to discard this “heartland” standard and amend the policy statements regarding 
the § 994(e) factors to comport with the statutes and Supreme Court law.'^' 

D. The Commission’s present request. 

The Commission writes that “28 U.S.C. § 994(e) directs the Commission to ‘assure’ that 
the guidelines reflect the ‘general inappropriateness of considering the education, vocational 
skills, employment record, family ties and responsibilities, and community ties of the defendant’ 
in c/e/ermining (he length of imprisonment But the italicized language does not appear in the 

statute. The statute directs the Commission to “assure that the guidelines and policy statements, 
in recommetiiling a term of imprisonment or length of a term of imprisonment, reflect the general 
inappropriateness of considering the education, vocational skills, employment record, family ties 
and responsibilities, and community ties of the defendant.” “[DJetermining the particular 
sentence to be imposed” is what the court does. See 18 U.S.C. § 35,‘i3(a). “[R]ecommending a 
term of imprisonment or its length” is what the Commission does, and it may not recommend a 
prison term or a lengthier prison term based on the factors listed in § 994(e). See 28 U.S.C. § 
994(e); S. Rep. No. 98-225, at 175 (1983). The Commission’s contention that Congress required 
it to prevent courts from considering these factors in departing downward the guidelines’ 
recommendation of a term of imprisonment is wrong. 

We are also concerned about the inaccuracy in the characterization of the data the 
Commission submits in support of this request. It states that courts consider “those very factors 
[listed in § 994(e)] under § 3553(a) and often arrive at sentences below the guidelines range as a 
result of such consideration in almost 14 percent of all . . . cases,” and “[djepartures are followed 
in only about 3.4 percent of these cases because courts prefer to vary when they consider 
offender characteristics like family history, for example.”'’’’ 


USSG ch. 5, pt. H, intro, comment. 

See 28 U.S.C. § 994(e); 29 U.S.C. § 994(k); 18 U.S.C. § 3553(a); 18 U.S.C. § 3582(a); Peppery. 
United States, 131 S. Ct. 1229. 1242-43 (2011); Gall v. United States. 552 U.S. 38. 53-60 (2007): Tapia, 
131 S. Ct. at 2390. 

' Commission Testimony at 57. 

™ Id. 
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The Commission cites nothing in support of these numbers, but investigation reveals that 
it is referring to its data showing that judges imposed below-guideline sentences in 13.8% of 
cases thus far in 201 1 that were not categorized as being based in whole or in part on a 
“departure,” while 3.4% were categorized as being based in whole or in part on a “departure.”'^^ 
To say that all of the former (“almost 1 4 percenf ’) were based on the factors listed in § 994(e) is 
entirely incorrect. Factors listed in § 994(e) comprised less than 6% of all reasons given for 
below-range sentences not called “departures.”'^’ That is to say, judges relied in whole or in part 
on a reason listed in § 994(e) in less than 1% of all below-range sentences not called 
“departures.” 

The Commission either made an error, or it seeks to give the impression that judges cite 
the § 994(e) offender characteristics far more often than they do, or it is suggesting that Congress 
directed it in ij 994(e) to discourage downward departures for any reason, a position even broader 
than its previous (and also incorrect) position that Congress directed it in § 994(e) to discourage 
downward departures based on the factors listed therein. 

IV. Since Booker, the Commission Has Relied on Judicial Feedback to Improve the 

Guidelines in Important Wavs, as Congress Intended. 

Representative Deutch asked how the Commission takes into account feedback from 
judges. Representative Adams was concerned at the description of judicial feedback regarding 
the child pornography guideline as “sentiment.” 

A. Feedback from real cases leads to gradual change informed by experience, 
research, and cooperation among all branches. 

fudge Saris answered Mr. Deutch’s question with an example of variances in straw 
purchaser cases where a girlfriend buys a gun for her boyfriend. There are other important 
examples. 

The most important and well-known example is the reduction of the crack guidelines, 
where the Judiciary, Congress, the Department of Justice, and the Commission came together to 
achieve greater justice and greater consistency. MXsr Booker was decided on January 12, 2005, 
judges began to impose reduced sentences to correct the unfairness reported by the Commission 
since 1995. Some courts of appeals held that this was impermissible, creating a circuit split, and 
the Supreme Court granted certiorari. On January 22, 2007, two of the original sponsors of the 
SRA, Senators Kennedy and Hatch, along with Senator Feinstein, filed an amicus brief in the 
Supreme Court, arguing that judges should be permitted to disagree with unsound policies 


USSC, Preliminary Quarterly Data Report, Tliird Quarter, tbl. 1 (2011). 

''' USSC, 2010 Sourcebook of Federal Sentencing Statistics, tbl. 25B. Of the 40,076 reasons reported to 
the Commission, just 2,397 were reasons listed in § 994(e), i.e., family ties and responsibilities, 
employment record, educational and vocational skills, community ties. 
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reflected in the guidelines, such as the crack/powder disparity The Commission took the next 
step.’^^ On May 21, 2007, it voted to reduce the crack guidelines by 2 levels, and urged 
Congress to take further action as this was not a complete solution to an urgent and compelling 
problem/^^ The Supreme Court then held in a series of cases that, in order to avoid a 
constitutional violation, courts must be permitted to vary from guideline ranges based on the 
principles of sentencing and not only facts, and may disagree with unsound guidelines, and in 
particular the crack guideline/'^^ The rate at which judges sentenced outside the guideline range 
in crack cases gradually increased. In 2009, the President and the Attorney General 
announced support for a change in law that would eliminate the crack/powder disparity.’"^’ On 
Aug. 3, 2010, Congress enacted the Fair Sentencing Act of 2010, reducing the mandatory 
minimums for crack and directing the Commission to reduce the guidelines. The amendment 
took effect November 1 , 201 0, and the overall below-range rate (not limited to crack cases) 
dropped concurrently, from 18.7% during the quarter ending September 30, 2010, to 16.9% 
during the quarter ending June 30, 201 1. 

The Commission has also made a small but important change to the criminal history rules 
in response to reasons for below-range sentences and empirical research regarding recidivism.^^^ 
As another example, in response to appellate caselaw finding that a i6-level enhancement based 


Brief of Curiae Senators Edward M. Kennedy. Orrin G. Hatch, and Dianne Fcinstcin in Support 
of Affirmance, Claiborne v. Llniled Stales (No. 06-5618), Jan. 22, 2007. The Claiborne case was later 
rcplaecd by Kimbrough w hen Mario Claiborne died. 

USSC, Report to Congress: Cocaine and Federal Sentencing Policy. Chapter 6 (May 2007) 
(discussing pre-^oo^tr law under which all attempts to '‘depart” based on the crack disparity' were 
rebuffed, the circuit split after Booker on whether courts could disagree with the crack guidelines, the 
pending Claiborne case, and the arguments made by tlie Senators). 

72 Fed. Reg. 28558, 28573 (May 21. 2007). 

See Cunningham v. California. 549 U.S. 270 (2007); Rita v. United States , 55 1 U.S. 338 (2007); 
Kimbrough V. United States, 552 U.S. 85 (2007). 

See Paul J. Ho^et, Has Booker Restored Balance? A Look at Data on Plea Bargaining and 
Sentencing, 5 Fed. Sent’g Rep. 326, 331 (in FY 2009, among crack defendants w-ithout trumping 
mandatoiy minimums, 57.9% were sentenced below- the guideline range); Commission Testimony at 35 
(stating that judges sentenced below the crack guideline in only 2 1.2% of all cases from FY 2008 through 
FY2010). 

Statement of Lanny A. Breuer, Assistant Attorney General, Criminal Division, Department of Justice, 
Before the United States Senate Committee on the Judiciary, Subcommittee on Crime and Drugs (Apr. 

29, 2009), http://judiciar\'. senate. gov/pdf709-04-29BreuerTestimony .pdf; Attorney' General Eric Holder, 
Remarks forthe Charles Hamilton Houston Institute for Race and Justice and Congressional Black 
Caucus Symposium, Rethinking Federal Sentencing Policy 25th Anniversar)' of the Sentencing Reform 
/ter, Washington, D.C, (June 24, 2009), http://ww'w.justice.gov/ag/speeches/2009/ag-speech- 
0906241.html. 

USSG App. C, amend. 742 (Nov. I, 2010) (Reason for Amendment). 
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on a 30-year-old conviction created unwarranted uniformity, the Commission sent an amendment 
to Congress proposing to reduce by 4 levels the 16- and 12-level increases in illegal re-entry 
cases based on a prior conviction when the conviction is too old to count under the criminal 
history rules. This change will ameliorate an extreme increase the Commission initially 
adopted with no research, supporting data, or explanation.'"” 

Finally, the Commission is conducting a review of the guideline for possession of child 
pornography, prompted by a high rate of variances and numerous written opinions by judges and 
courts of appeals explaining flaws in that guideline, which the Commission will report to 
Congress.*” Representative Adams expressed concern at the hearing that Judge Saris stated in a 
recent interview that a “recent [survey] of federal district judges found that seventy percent felt 
that penalties for receipt and possession of child pornography were too high — a sentiment likely 
responsible for a more than forty percent variance rate.” This is not mere sentiment, however. 

As explained in scores of written opinions by district judges and courts of appeals, there are real 
problems with the severity of this guideline as applied to offenders who possess this material but 
do not produce it and have never touched a child. The guideline recommends punishment near 
or exceeding the statutory maximum in the ordinary case, not the aggravated case, and can 
exceed the punishment for actually engaging in sex with a child. Prosecutors, too, seekbelow- 
range sentences in these cases at an unusually high rate, and the Department of Justice has asked 
the Commission to review the guideline. 

B. This is what Congress intended. 

Congress directed the Commission in the SRA to measure whether the guidelines were 
effective in meeting the purposes of sentencing,'” and to ensure that the guidelines reflected 
advancement in knowledge of human behavior.'"*’ The Commission was to “review and revise” 
the guidelines “in consideration of data and comments coming to its attention,” and after 
consultation with the frontline participants in the criminal justice system.'** Congress expected 
that data and reasons from departures would alert the Commission to problems with the 


76 Fed. Reg. 2496(1, 24969 (May 3, 201 1 ). 

“The Commission did no study to determine if such sentences were necessary — or desirable from any 
penal theory. Indeed, no research supports such a drastic upheaval. No Commission studies 
recommended such a high level, nor did any other known grounds warrant it. Commissioner Michael 
Gelacak suggested the 16-level increase and the Commission passed it with relatively little discussion." 
Robert J . MeWhirter & Jon M. Sands, A Defense Perspective on Sentencing in Aggravated Felon Re- 
entry Cases, 8 Fed. Sent'g Rep. 275 (1996); see U.S. Sent'g Comm'n, Minutes of Meeting (Apr. 2, 1991). 

USSC, The History of the Child Pornography Guidelines at 1 n.4, 8 (October 2009); U.S. Sent"g 
Coimnhi, Notice of Final Priorities, 75 Fed. Reg. 54,699, 54,699-700 (Sept. 8, 2010). 

28 U.S.C. § 991(b)(2). 

28 U.S.C. § 991(b)(1)(C). 

28 U.S.C. § 994(o). 
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guidelines in operation/"^'^ District courts would state their reasons,^ '^ appellate courts would 
uphold “reasonable” departures, and the Commission would collect and study the resulting 
data and reasons, their relationship to the factors set forth in § 3553(a), and their effectiveness in 
meeting the purposes of sentencing/^^ The Commission would revise the guidelines based on 
what it learned. 

The Supreme Court’s decisions have revived this important mechanism. As the 
Commission “perforiTi[s] its function of revising the Guidelines to reflect the desirable 
sentencing practices of the district courts . . . district courts will have less reason to depart from 
the Commission’s recommendations. 


' '^'^See Stephen Breyer, The Federal Sentencing Guidelines and the Key Compromises Upon Which They 
Rest, 1 7 Hofstra L. Rev. 1.8 (1 988) (“[T|he system is ‘evolutionarv-’ - the Commission issues Guidelines, 
gathers data from actual practice, analyzes the data, and revises the Guidelines overtime.”): Edward M. 
Kennedy, Sentencing Reform — An Evolutional^' Process, 3 Fed. Sent'g Rep. 271(1 991 ) (“[Tlhe structure 
of the guidelines system draws upon the expertise of the judiciary^ in addressing [key] issues.” departures 
“W’ill lead to a common law of sentencing,” and '^he guideline system [will] be evolutionary' in nature.”); 
United Stales v. Rivera, 994 F.2d 942, 949-50 (1st Cir. 1993) (Brcycr, C.J .) C‘[TJlic very' tlicoiy' of tlic 
guidelines system is that when courts, drawing upon experience and informed judgment in cases, decide 
to depart, they will explain tlieir departures,” the “courts of appeals and tlic Sentencing Commission, will 
examine, and learn from, tliose reasons,” and “the resulting knowledge will help the Commission to 
change, to refine, and to improve, the Guidelines themselves.”). 

18 U.S.C. § 3553(c). 

18 U.S.C. § 3742(e) (1990). 

28 U.S.C. § 995(a)(13)-(l6). 

See S. Rep. No. 98-225, at 80 (1983) (’‘The statement of reasons . . . assists the Sentencing 
Commission in its continuous reexamination of its guidelines and policy statements,”); id. at 1 5 1 
(“Appellate review of sentences is essential ... to provide case law development of the appropriate 
reasons for sentencing outside the guidelines,” which “will assist the Sentencing Commission in refining 
the sentencing guidelines.”); id. at 182 (“research and data collection . . . functions arc essential to the 
abilit)’ of the Sentencing Commission to cany out two of its purposes: the development of a means of 
measuring the degree to which various sentencing, penal, and correctional practices are effective in 
meeting the purposes of sentencing set forth in . . . 18 U.S.C. § 3553(a)(2), and the establishment (and 
refinement) of sentencing guidelines and policy statements that reflect, to tlic extent practicable, 
advancement in knowdedge of human behavior as it relates to the criminal justice process ”). 

See Booker, 543 U S. at 264 (“[Tjhe Sentencing Commission remains in place, w'riting Guidelines, 
collecting information about actual district court sentencing decisions, undertaking research, and revising 
tlie Guidelines accordingly.”); Rita, 551 U.S. at 358 (Tlie courts' “reasoned sentencing judgnient[s], 
resting upon an effort to filter the Guidelines’ general advice through § 3553(a)‘s list of factors . . . should 
help the Guidelines constaictively evolve overtime, as both Congress and the Commission foresaw.”). 

Id. at 382-83 (Scalia, J., concurring in part and concurring in the judgment). 
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V. Available Evidence Shows That the Public Does Not Support the Punishment Levels 
Recommended bv the Guidelines. 

There was a suggestion at the hearing that the public supports the punishment 
recommended by the guidelines. Available evidence indicates that this is not so. 

Federal judges in the Midwest polled jurors in twenty-two criminal eases after they had 
issued a verdict of guilt. The cases involved common federal crimes, including drug trafficking, 
firearms and child pornography offenses. The jurors represented a fair cross section of the 
community in Ohio, Iowa and Illinois. After the verdict, the jurors were given a questionnaire 
with a listing of the defendant’s past convictions, and were asked one question: “State what you 
believe an appropriate sentence is, in months.” The median sentence j urors would have imposed 
was just one-third the sentence required by the bottom of the applicable sentencing range. Of 
26 1 jurors, 229 (88%) recommended a sentence below the low end of the guideline range, and 
200 (11%) recommended a sentence below that actually imposed by the judge. 

In United States v. Angelos, Judge Paul Cassell was required by mandatory firearm 
sentence enhancements to impose a sentence of S.S years on a marijuana dealer with no previous 
convictions, a job. and a family. Jurors were asked what they would recommend as a sentence, 
and the mean juror recommendation was 18 years.*"’ In a case before Judge Jack Weinstein, 
where the five-year mandatory minimum for receipt of child pornography applied, most of the 
jurors believed that this particular defendant should receive treatment and not be imprisoned at 
all, and three jurors would have acquitted had they known of the five-year mandatory 
minimum.*"'’® 

VI. The Current Standard of Review Is the Same Standard Congress Enacted in the 
SRA But More “Robust” Than Thai Standard, and the Evidence Shows That No 
Change is Justified . 

The Commission’s summary description of the state of appellate review is that the Supreme 
Court “has taken some of the ‘teeth’ from appellate review of federal sentencing decisions.”*'*’ 
That was the point. Appellate review before Hooker was designed to substitute the judgment of 
the Commission and the courts of appeals for that of the district court judge. That is “no longer 


See Judge James S. Gwiii, Juror Sentiment on Just Punishment: Do the Federal Sentencing Guidelines 
Reflect Community Values?, 4 Harv'. L. & PoTy Rev. 173, 174-76, 185-88 (2010). 

United States v. Angelos, 345 F. Supp. 2d 1227, 1242 (D. Utah 2004), affd, 433 F.3d 738 (10th Cir. 
2006) 

United States v. Polizzi, 549 F. Supp. 2d 308, 339-41 (E.D.N.Y. 2008), rev'd, 564 F.3d 142 (2d Cir. 
2009). 

Commission Testimony at 12. 
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an open choice.”'''” Rather than “invalidat[e] the entire Act, including its appellate provisions,” 
the Court adopted the reasonableness standard of review.''" 

Even if the Commission’s proposals were constitutional, and they are not, the Commission 
provides an inaccurate and incomplete account of how the appellate review standard evolved and 
how it is actually working. This section demonstrates that: 

• The current “reasonableness” standard of review originated in the Sentencing Reform Act 
itself, and is more “robust” than that standard. The “reasonableness” standard enacted by 
Congress in 1984 was replaced by the courts, and then by Congress itself in 2003, with a 
standard that required courts of appeals to enforce the guidelines and to substitute their own 
judgments for that of the district court judge. Those standards are unconstitutional. 

• Contrary to the Commission’s suggestion that the government can’t win under the current 
standard of review, the data show that the government (1) asks for or agrees with the vast 
majority of sentences imposed, including at least half of below-range sentences sought by 
defendants, (2) appeals as many sentences as it did before Booker, and (3) has a high success 
rate on appeal. 

• Data of actual appellate decisions show that the courts of appeals have all the tools they need 
to reverse sentences as procedurally or substantively unreasonable. Further, when sentences 
are reversed for inadequate explanation, district courts impose a different sentence more than 
half the time. 

• Examples of decisions given by Mr. Miner, in which sentences were reversed as too low, 
demonstrate that no statutory change is warranted. 

• Appellate judges recognize that a standard designed to more strictly enforce the guidelines 
would be unconstitutional and is not warranted. 

• The Commission’s account of Supreme Court and appellate decisions regarding “policy 
disagreements” is not accurate and therefore not helpful. 

A. The current standard of review originated in the SRA, is more “robust” than 
that standard, gives proper deference to the sentencing judge, and is thus 
constitutional. 

The Commission asks Congress to enact a more “robusf ’ standard of review. At the 
hearing, the Commission Chair suggested that this is needed to bring the sentencing system 
closer to what Congress envisioned in the SRA. However, a brief history of the current standard 


''•''Booker, 543 U.S. at 263. 
Id, 
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of review demonstrates that the current standard is the same standard Congress enacted in the 
SRA, but more “robust,” while remaining constitutional. 

Standard of Review 1984-2003. When Congress enacted the SRA, it intended that 
appellate review would “preserve the concept that the discretion of a sentencing judge has a 
proper place in sentencing and should not be displaced by the discretion of an appellate court.”"'^ 
Thus, from 1984 to 2003, courts of appeals were directed by statute to determine whether a 
sentence outside the guideline range “is unreasonable, having regard for the factors to be 
considered in imposing a sentence, as set forth in [§ 3553(a)],” and “the reasons . . . stated by the 
district court pursuant to the provisions of section 3553(c). For a sentence within the 
guideline range, the court of appeals was to determine only whether it “was imposed as a result 
of an incorrect application of the sentencing guidelines.”''’'' The court of appeals was to “give 
due regard to the opportunity of the district court to Judge the credibility of the witnesses,” 
“accept the findings of fact of the district court unless they are clearly erroneous,” and “give due 
deference to the district court’s application of the guidelines to the facts.”"’* 

For the first few years, courts of appeals applied the reasonableness standard with 
deference to the sentencing judge’s determination under § 3553(b) that a ground for departure 
was not adequately taken into consideration, in kind or degree, in the guidelines, having regard 
for the factors set forth in § 3553(a) and the reasons stated by the judge. However, in 1992, the 
Supreme Court held in Williams v. UriiletJ Stales (over vigorous dissent) that a departure 
prohibited by the Commission’s policy statements was reversible as “an incorrect application of 
the sentencing guidelines,” and that a court of appeals may not uphold such a departure on the 
basis that it was reasonable.**® And in 1996, in Kaon v. United States, the Court adopted, as the 
sole framework for review of departures, the Commission’s policy statements and commentary 
setting forth its “heartland” departure standard and restricting departures on various grounds.'” 
While the Court said that departures were subject to “abuse-of-discretion” review, the district 
courts’ discretion was strictly limited by the Commission’s policy statements and 
commentary,'** and the courts of appeals reviewed district courts’ interpretation of those 
provisions de novo.'*’ Koon made no mention of the statutory unreasonableness standard. 


S. Rep. No. 98-225 at 150 (1983) (emphasis supplied). 

See 18 U.S.C. § 3742(c)(3) (2002); 18 U.S.C. § 3742(d)(3) (1984); Pub. L. No, 98-473, § 213(a) (Oct, 
12, 1984). 

“'■* See 18 U.S.C. § 3742(c)(2) (2002); 18 U.S.C. § 3742(d)(2) (1984); Pub. L. No. 98-473, § 213(a) (Oct. 
12, 1984). 

Ibid. 

Williams V. United States, 503 U.S. 193,200-01 &n.2, 202 (1992). 

Koon V. United Slates, 5 1 8 U.S. 81 , 92-95 (1996). 

If a factor was forbidden by the Commission, the court “cannot use it.” If a factor was “encouraged,'’ 
the court could depart but only ‘If the applicable Guideline does not already take it into account/’ 
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While Williams and Koon thus encouraged courts of appeals to reverse departures unless 
clearly permitted by the Commission, regardless of whether the departure was reasonable with 
regard to § 3553(a), both decisions did make clear that courts of appeals were not to substitute 
their own judgments for those of sentencing courts as to factual determinations and the limited 
discretionary judgments left open by the Commission.'™ 

Standard of Review 2003-2005. In 2003, Congress, in the mistaken belief that there had 
been an increase in departures because of Kooit'^' enacted a new standard of review for 
departures. It retained vestiges of the SRA’s unreasonableness standard, requiring courts of 
appeals to determine whether the basis for departure “advancejs] the objectives set forth in § 
3553(a)(2),” and whether the sentence “departs to an unreasonable degree” with regard to the 
factors set forth § 3553(a). But, like Williams and Koon, the new standard gave the 
Commission’s departure provisions overriding effect by requiring courts of appeals to set aside 
the sentence if the basis for departure “is not authorized by § 3553(b).” In addition, the courts of 
appeals were directed to substitute their own judgments for those of sentencing courts, setting 
aside the sentence if the departure “is not justified by the facts of the case,” and applying de novo 
review to the district court’s application of the guidelines to the facts with respect to all 
determinations except whether a departure was unreasonable in degree.”^ 

Standard of Review After Booker. The Court in Booker held that the availability of 
departures “does not avoid the constitutional issue” because departures were not permitted in 
every case, were unavailable in most cases, and were limited to specified circumstances.*^^ The 
Court excised § 3553(b) and § 3742(e) in their entirety, and re-instated the reasonableness 
standard for sentences outside the guideline range as originally enacted in the Sentencing Reform 
Act of 1984, and made it applicable to all sentences, inside and outside the guideline range. *^"' 


explicitly or implicitly. As to “discouraged” factors or “encouraged” factors already taken into account 
explicitly or implicitly, tlie court conid depart if the factor was “present to an exceptional degree or in 
some other way makes the case different from the ordinary case where the factor is present.” Departure 
based on an “unmentioned” factor was permissible only if after considering the “structure and theory of 
both the relevant individual guidelines and the Guidelines taken as a whole” — which were unstated by 
the Commission — the factor is “sufficient to take the case out of the Guideline's heartland.” Koon, 518 
U.S. at 95-%. 

See, e.g.. United State, s v. Roberts, 313 F.3d 1050, 1053 (8th Cir. 2002): United States v. Bayles, 310 
F.3d 1302, 1314 (lOdi Cir. 2002)’ United Slates v. Harris, 293 F.3d 863, 871 (5th Cir. 2002). ' 

Koon. 518 U.S. at 97; Williams, 503 U.S. at 205. 

USSC. Report to Congress: Downward Deparnires from the Federal Sentencing Guidelines 54-60 
(2003). 

‘"Pub. L.No. 108-21, §40 1(d) (Apr. 30, 2003) (amending I8U.S.C. § 3742(e)). 

Booker, 543 U.S. at 234-35. 

See Booker, 543 U.S. at 259 (excising § 3553(b) and § 3742(e)); id. at 261-62 (adopting the “pre-2003 
text” telling courts of appeals “to determine whether the sentence ‘is unreasonable' with regard to § 
3553(a),” and applying it to all sentences “across the board.”). 
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Courts of appeals must review “all sentences — whether inside, just outside, or significantly 
outside the Guidelines range — under a deferential abuse-of-discretion standard.”'^^ 

There are two components of reasonableness review, procedural and substantive. The 
court of appeals “must first ensure that the district court committed no significant procedural 
error, such as failing to calculate (or improperly calculating) the Guideline range, treating the 
Guidelines as mandatory, failing to consider the § 3553(a) factors, selecting a sentence based on 
clearly enroneous facts, or failing to adequately explain— including an explanation for any 
deviation from the Guidelines range.””*’ 

If the sentence “is procedurally sound, the appellate court should then consider the 
substantive reasonableness of the sentence imposed under an abuse-of-discretion standard.””^ 
Under that standard, the court of appeals reviews the fact-dependent legal determination of the 
district court,”* based on its consideration of the factors set forth at ij 3553(a) and in light of the 
evidence and arguments presented, that the sentence imposed is “sufficient but not greater than 
necessary” to serve the statutory purposes of sentencing.”’ If the sentence is within the 
guideline range, the court of appeals “may, but is not required to, apply a presumption of 
reasonableness.”**’ This rebuttable presumption is “not binding,” does not reflect greater 
deference to the Commission than to a district judge, and has no “independent legal effect.”'*' 
“[I]f the sentence is outside the Guidelines range, the court of appeals may not apply a 
presumption of unreasonableness. It may consider the extent of the deviation, but must give due 
deference to the district court’s decision that the § 3553(a) factors, on a whole, justify the extent 
of the variance.”'*^ The court of appeals may not substitute its own judgment for that of the 


Gall, 552 U.S. at 41; see also id. at 46, 49, 5 1 (“appellate review of sentencing decisions is limited to 
determining whether they are ’reasonable’" under “a deferential abuse-of-discretion standard,” “whether 
inside or outside the Guidelines range.”): Rila, 552 U.S. at 35 1 (“appellate ’reasonableness’ review 
merely asks whether the trial court abused its discretion"). 

552 U.S. at 51. 

‘"/o'. 

Booker, 543 U.S. at 260 (citing P/crcc v. Underwood, 487 U.S. 552, 558-62 (1988) (applying abusc- 
of-discretion standard when district court resolves “fact-dependeut legal” questions involving 
“multifarious, fleeting, special, narrow facts that utterly resist generalization.”); Cooler 4 Gell v. 
Harlmarx Corp.. 496 U.S. 384, 401, 403 (1990) (applying abuse-of-diserction standard when distriet 
eourt applies a ’'faet-dependent legal standard” regardiirg issues “rooted in factual detenninations.”)): see 
also Koon v United Stales, 518 U.S. 81, 99 (1996) (citing Prcrce and Cooler & Gell with approval). 

18 U.S.C. § 3553(a)(2). 

‘“/J. 

Rita, 551 U.S. at 347, 350. 

'"-Go//, 552 U.S. at 51. 
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district court. The court of appeal s may not apply “heightened review” to sentences outside 
the guideline range, such as requiring “‘proportional’ justifications” the greater the variance, or 
requiring that a circumstance be “extraordinary,” “exceptional,” or “unique. Nor may a court 
of appeals apply “closer review” to a district court’s determination that a guideline that was not 
developed based on empirical data and national experience yields a sentence greater or less than 
necessary to achieve § 3553(a)’s objectives.'*^ 

Thus, contrary to the Commission’s suggestion that the courts of appeals’ power has 
somehow been reduced or is less robust than what Congress envisioned in 1984, it has been 
expanded as compared to the standard Congress originally enacted. It now includes determining 
the procedural and substantive unreasonableness of sentences within the guideline range. While 
the Commission claims that it seeks more “robust” review, what it seeks is greater deference to 
the guidelines.**^ The Commission’s proposals are not only contrary to Supreme Court law, but 
as set forth below, are unnecessary and counterproductive. 

B. The government asks for or agrees with the vast majority of sentences 
imposed including at least half of below-range sentences sought by the 
defendant, appeals as many sentences as it did before Booker, and has a high 
success rate on appeal. 

The Cominission gives the impression that the government can’t win on appeal, 
complaining that “the Government initiates only a small portion of’ appeals,**^ and that “some 
prosecutors” say this is because “there is little meaningful appellate review of sentences.”*** 

The evidence is otherwise. In fiscal year 2010, the government raised 156 issues on 
appeal; thirty of those issues involved § 3553(a), and the government won 60% of the time.'*''’ 
When the guidelines were mandatory in 1998, the government raised 122 issues on appeal; 41 of 
those issues related to departures, and it won 61% of the time. In 1999, the government raised 
54 issues on appeal; 25 were related to deparmres, and it won 33% of the time. In 2003, under 


Gall, 552 U.S. at 45-46, 47, 49, 52. 

Kimbrough, 552 U.S. 109-10; Spears, 129 S. Ct. at 843. 

The Commission asks Congress to order courts of appeals to presume all guideline sentences to be 
reasonable, to require proportional justifications for variances from tire guidelines, and to apply 
“heightened review’’ to a sentencing court's determination (hat a guideline fails to aehieve § 3553(a)'s 
objectives. 

Commission Testimony at 12. 

'**/£?. at 14. 

USSC, 2010 Sourcebook of Federal Sentencing Statistics, tbls.56A, 58. 
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the PROTECT Act standard, the government raised 1 73 issues on appeal; 63 related to 
departures, and it won 73% of the time.’*'^*’ 

Since Gall was decided, the government has won reversal of sentences as “too low” at a 
far greater rate than defendants have won reversal of a sentence as “too high.” While, as the 
Commission says, “thousands [of sentences] are appealed [by defendants] as being too high,”’^’ 
only 11 have been reversed as unreasonably high since Ct/// was decided. In contrast, “only a 
small percentage of sentences are challenged [by the government] as being too low,”^'^^ but 18 of 
those sentences have been reversed as unreasonably low. See Appendix (Appellate Decisions 
After Gall). 

The government does not initiate more appeals because it asks for or agrees with the vast 
majority of sentences imposed. In fiscal year 2010, 56.8% of sentences fell within or above the 
guideline range, and the government sought and received below-guideline sentences in another 
25.4% of cases.^'^^ The government agreed to or did not oppose more than half of the sentences 
classified by the Commission as “non-government sponsored below range.”’^'* 

In sum, the government does not appeal more often because it agrees with the vast 
majority of sentences imposed, and when it appeals, it usually wins. 


See USSC, 1998 Sourcebook of Federal Sentencing Statistics, tbl. 56 (5K2.0, 5H1 .6, 5H1.4 and 
5K2.13 are departure issues); USSC, 1999 Sourcebook of Federal Sentencing Statistics, tbl. 58 (5K2.0, 
4A1.3, 5H1.6. and 5H1.12 are departure issues): USSC. 2003 Sourcebook of Federal Sentencing 
Statistics, tbl. 58 (5K2.0, 4A 1.3. 5H1 ,6. 5K2.13, 5HI.4, 5HM0, and 5H1.1I are departure issues). 

Commission Testimony at 13. 

USSC, 2010 Sourcebook of Federal Sentencing Statistics, tbl.N. 

First , tlic government did not object to 46% (3,332 of 7,266) defense motions for a below range 
sentence classified as “non-government sponsored” in 2010. USSC, 2010 Sourcebook of Federal 
Sentencing Statistics, tbl.28A. Second , because tlic statement of reasons fomi docs not provide a 
checkbox for the court to indicate the government's position regarding reasons not addressed in a plea 
agreement or motion by a party, tliere is no information on tlie govenmient's position in 4,773 such 
instances, all of which arc classified as “non-govemment sponsored.” Id. Since defense attorneys 
generally raise all non-fiivolous groimds for below range sentences and judges do not raise meritless 
grounds sna sp<mte, it is likely that the government did not object to a significant portion of these 
sentences. Third, in 3,246 cases classified as “non-govenmient sponsored” below range, the Commission 
did not receive sufficient information to determine the government's position or whether the source was a 
plea agreement, a motion by a party, or something else. Id. Since a large majority of cases for which 
information was available were government sponsored, it is reasonable to assume that the government 
sponsored or acquiesced in a large portion of cases where information was not available. 
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C. The data show that courts of appeals have all the tools they need to reverse 
sentences as procedurally or substantively unreasonable, and that conrts 
impose a different sentence on remand over half the time when reversed for 
procednral unreasonableness. 

The operation of the current standard further demonstrates it enables the courts of appeals 
to engage in meaningful review. The Appendix lists the appellate decisions after Gall that we 
have been able to identify in which sentences have been reversed for procedural error based on 
inadequate explanation or failure to address a party’s nonfrivolous arguments for a different 
sentence, or for substantive unreasonableness as too high or too low. We use Gall as the starting 
date because that decision clarified that the courts of appeals may not enforce the guidelines by 
applying heightened standards of review to non-guideline sentences, and described procedural 
and substantive review in detail. 

Procedural Unreasonableness. Nearly fifty sentences outside the guideline range 
(above or below) and over sixty sentences within the guideline range have been reversed as 
procedurally unreasonable where the judge failed to adequately explain the sentence in light of 
the purposes and factors set forth in § 3553(a) and/or the evidence and arguments presented by 
the parties. The Commission states that two appellate Judges thought that reversal based on 
procedural error is a “waste of time” because the district court would impose the same sentence 
on remand. This perception is not accurate. Reversal for failure to adequately explain the 
sentence, to address a party’s nonfrivolous argument for a different sentence, or explain why that 
argument was rejected leads to a different sentence on remand more than half the time.*®® 

Substantive Unreasonableness. Courts of appeals have reversed eighteen sentences as 
unreasonably low, and eleven sentences as unreasonably high. Only four sentences within the 
guideline range have been reversed as unreasonably high, one from a circuit that has adopted a 
rebuttable presumption of reasonableness, and three from circuits that have not. Two of those 
decisions, United States v. Dorvee, 616 F,3d 174(2dCir. 2010), and United States v. Amezcua- 
Vasquez, 567 F.3d 1050 (9th Cir. 2009), have contributed information to the Commission 
regarding problematic guidelines, and the Commission specifically relied on Amezcna-Vasquez 
in amending § 2L1 .2. Congress expected that the “case law that is developed from . . . appeals” 
would be “used” by the Commission “to further refine the guidelines.”*®’ Echoing Congress, the 
Supreme Court encouraged the Commission to “modify its Guidelines in light of what it learns” 
from “appellate court decision-making.”*®* The Commission’s criticism of these decisions is 
puzzling.'®® 


Commission Testimony at 16. 

See Jennifer Niles Coffin, Where Procedure Meets Substance: Making the Most of the Need for 
Adequate Explanation (Oct. 201 1), http://w\xw,fd.oig/pdf_lib/Procedure_Substance.pdf 

S. Rep. No. 98-225, at 52 ( 1 983). 

"" Booker, 543 U.S. at 263. 

Commission Testimony at 13, 15-16. 
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D. Examples given in snpport of the claim that ehange is needed snpport the 
opposite eonelnsion. 

Mr. Miner has cited two decisions, both of which were reversed as too low, as examples 
of a need for change in the appellate standard. But those decisions demonstrate that appeals 
courts have all the tools they need to reverse sentences as too low or too high. 

In United States v. Christman, the defendant was first sentenced to a 57-month guideline 
sentence. That sentence was reversed because the judge properly informed the parties, after 
sentencing and while the appeal was pending, that she had imposed a higher sentence than she 
otherwise would have because she improperly considered a probation officer’s “feelings” about 
Mr. Christman, feelings that were unsubstantiated by evidence, relayed to her off the record, and 
contrary to all evidence in the record.^”" In vacating the sentence, the court of appeals invited the 
judge to reconsider Mr. Christman’s arguments for a lower sentence.^'" By the time Mr. 
Christman was re-sentenced, he had been on supervised release and electronic monitoring for 
over four years without incident. He w'as also the sole caretaker for his very ill, elderly 
mother. The judge imposed a prison sentence of five days. The court of appeals then reversed 
the five-day sentence as unreasonably low.“^ Mr. Christman now awaits re-sentencing by a 
different judge. 

In the case involving the sentence of Jose Padilla, the guideline range was 360 months to 
life. The judge imposed a sentence of 208 months, based on the conditions of his pre-trial 
confinement (uncontested evidence he was held for four years in isolation and subjected to cruel 
and inhumane treatment), his low risk of recidivism due to his age upon release (mid-fifties when 
the risk of recidivism is low), and comparable sentences imposed in other terrorist cases 
(imposing a harsher sentence than less serious terrorism offenders had received but a less severe 
sentence than more serious terrorist offenders had received). The court of appeals reversed, 
concluding that the judge had attached too little weight to Padilla’s criminal history, gave no 
weight to his future dangerousness due to his al-Qaeda training, compared him to others who 
were not similarly situated, and gave too much weight to the conditions of his pre-trial 
confinement.™'* 


United Slates v. Chrislman, 509 F.3d 299, 31 1 (6th Cir. 2007). 

‘"'Id 

United States v. Christman, No. 1 ;04-cr-00127 (S.D. Ohio). Documents and transcripts available on 
PACER. 

United States v. Christman, 607 F.3d 1110 (6tli Cir. 2010). 

United States v. Jayyousi [!‘adiltaj, _ F.3d 2011 WL 4346322, *28-30 (11th Cir. Sept. 19, 2011); 
id. at **41-46 (Barkett, J., dissenting in part). 
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Mr. Miner’s complaint appears to be that one judge on the panel dissented, suggesting a 
need for a more “well-defined standard of appellate review.”^‘^“ Three-judge panels resolve close 
cases like this one, and a 2-1 decision resolves them no less than a 3-0 decision. Appellate 
decisions are not always unanimous, and many appellate decisions, regarding both guideline 
interpretations and departures, were not unanimous when the guidelines were mandatory. This 
hardly supports a change in the standard of review. 

E. Contrary to the Commission’s suggestion, appellate Judges do not support a 
standard of review to more strictly enforce the guidelines. 

The Commission says that some appellate judges who testified at its regional hearings 
expressed concern about a lack of clarity regarding the standard for reviewing a sentence for 
substantive unreasonableness, and that two appellate judges expressed concern about deference 
to district courts.^*^^ But the appellate judges did not describe a problem they were unable to 
correct, recognized that the current standard is necessary if the guidelines are to remain 
constitutional, did not support statutory change when pressed, recognized that sentencing judges 
most often get it right, and urged the Commission to better explain and justify its guidelines. 

The appellate judges recognized that if the guidelines are advisory — as the Supreme 
Court has said they must be — appellate review must be truly deferential Several expressed 


Testimony of Matthew S. Miner, Esq.. U.S. House of RepresenUatives, Committee on tlic Judiciar>', 
Subcommittee on Crime, Terrorism, and Homeland Security, Hearing on Uncertain Justice: Tlie Status of 
Federal Sentencing and tlic U.S. Sentencing Commission Six Years After U.S. v. Booker, at 9 (Oct. 12, 
2011 ). 

Commission Testimony at 15. 

Tr. of Hearing Before the U.S. Senfg Comm‘n, New York, N.Y., at 65 (July 9, 2009) (Judge Fisher) 
(“[WJhere a district court adheres to the correct processes for imposing a sentence and fiilly explains its 
reasoning, it is unlikely that the resulting sentences will be found substantively unreasonable.”); id. at 35- 
36 (Judge Kavanaugh) (“[T[he guidelines are advisor\% and therefore the appellate role with respect to 
substantive review is going to be vciy-, very^ limited.); id. at 50-53 (Judge Howard) (explaining tliat even 
when he disagreed with a below-guideline sentence after hooker, where the district court provided an 
cxplanatiou for the sentence, “it was very hard for us to say that a reasonable person could not accept that 
explanation’'); Tr. of Hearing Before die U.S. Sent’g Comm’n, Denver, Colo., at 27 (Oct. 20, 2009) 

(Judge Hartz) (“[NJow that appellate courts review the leugth of the seutences ouly for substantive 
reasonableness, appellate review will rarely result in setting aside the sentence below.'’); id. 40 (Judge 
Tacha) (“[N]o\v on appellate review, what vvc’rc really looking at is did die district judge look at die 
3553(a) factors. . . . [I]t pretty much boils down to did they look at 3553(a) and do it right.”); Tr. of 
Hearing Before Ihc U.S. Sciit'g Comm'n, Stanford, Calif., at 54-55 (May 27, 2009) (Judge Tallman) (“I 
tliink it’s veiy difficult for tlie court of appeals to declare it substantively imreasonable.”); Tr. of Hearing 
Before the U.S. Sent'g Comm’n, Chicago. 111., at 21 1 (Sept. 9, 2009) (Judge Sutton) ('‘We’re essentially 
engaged in abuse-of-discretion review. We can’t treat it as a math problem. Gad reminds us.”); id. at 213 
(Judge Boggs) (“We’re starting over again with something of a mandate for leniency, . . . [andl judges are 
trying to conscientiousK' apply this reasonableness standard that the Supreme Court has given us.”); Tr. of 
Hearing Before the U.S. Sent’g Comm’u, Austin, Tex., at 227 (Nov. 20, 2009) (Judge Benavides) 
(“[Tlhere’s got to be room for discretion.”). 
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great respect for district judges, recognizing that they should the discretion now afforded 

them because they take their sentencing responsibility very seriously and most often get it 
right. Judge Jones, cited by the Commission as one expressing concern about lack of 
clarity, stated that “the basic responsibility in sentencing is with the district judge” and 
emphasized that it is the district judge who “sees the defendant, . . . see[s] the family, . . . [the] 
body language, all sorts of background events about the defendant that people on an appellate 
court simply can’t. So there’s no question in my mind that the sentencing judge is the ultimate 
repository of power here.”^^^ 

Appellate judges who were asked if there was a need for statutory reform said that there 
was no such need,^^^ even when pressed to agree that a stricter standard is needed because 
district courts may now disagree with the guidelines.^^^ Others, rather than agreeing that a 
stricter standard should be imposed, urged the Commission to provide justifications for its 
guidelines, both to assist district judges in determining whether or not to follow them and to 
assist the courts of appeals in reviewing sentences.^’^ Others urged the Commission to provide 


Tr. of Hearing Before the U.S. Sent’g Comm'n. Chicago, III., at 2 1 1. 237 (Sept. 9. 2009) (Judge 
Sutton) (emphasizing that “it’s ver}- difficult to draw distinctions benveen and among defendants, 
particularly when we’re not tlie ones who cye-balled the defendant. We’re not the ones who were at tlic 
hearing. We’re not the ones who heard the allocution. Wc'rc not tlic ones that heard any otlicr evidence” 
and “most judges in our circuit [arc] paying a lot of attention to the guideline recommendations and when 
they’re not following tliem, tlicy’rc tliinking pretty hard about it”); Tr. of Hearing Before die U.S. Sent’g 
Comm’n, Austin, Tex., at 226, 240 (Nov. 20, 2009) (Judge Benavides) (“I think it’s a healtliy tiling to 
give discretion to the district courts because they arc judges .... [Yjou'vc got the best of bodi worlds.”); 
Tr. of Hearing Before the U.S. Sent'g Comm'n, Denver, Colo., at 55 (Oct. 20, 2009) (Judge Tacha) 
(expressing confidence that judges conscientiously exercise their discretion), Tr. of Hearing Before the 
U.S. Sent’g Comm’n, Austin. Tex., at 230 (Nov. 20. 2009) (Judge Jones) (“[Tjlie basic responsibility in 
sentencing is with tlie district judge.”); Tr. of Hearing Before the U.S. Sent’g Comm’n, New’ York, N.Y., 
at 53 (July 9, 2009) (Judge How ard) (“I have had a chance to review’ a lot of sentences, even since Gall, 
and we can understand what the district court is thinking.”). 

Tr. of Hearing Before the U.S. Sent’g Comm'n, Austin, Tex., at 249 (Nov. 20, 2009) (Judge Jones) 
(“[IJt is very' difficult to find a priiiciplc[dj basis, after Gall and Kimbrough, for saying that a sentence is 
unreasonable.”). 

Tr. of Hearing Before the U.S. Sent'g Comm'n, Austin, Tc.x., at 230 (Nov. 20, 2009) (Judge Jones). 

Tr. of Hearing Before the U.S. Sent'g Comm'n, Chicago, Til., at 214 (Sept. 9, 2009) (Judge Boggs); Tr. 

of Hearing Before the U.S. Sent'g Comm'n, Denver, Colo., at 54, 55 (Oct. 20, 2009) (Judge Tacha). 

Tr. of Hearing Before the U.S. Sent'g Comm’n, Denver, Colo., at 55 (Oct. 20, 2009) (Judge Tacha). 

Tr. of Hearing Before the U.S. Sent’g Comm’n, Atlanta, Ga., at 24-25 (Feb. 1 0, 2009) (Judge Tjoflat) 

(“[T]he Commission ought to tell judges, out to tell the wwld when they set the norm, here is w’hy we are 
setting the nomi and tie the setting to one of the sentencing factors in 3553(a).”); Tr. of Hearing Before 
the U.S. Sent’g Comm’n, Denver, Colo., at 27 (Oct. 20, 2009) (Judge Hartz) (“What T would recommend 
for consideration is an expansion of the guidelines manual to include additional commentaiy providing 
the rationale for various provisions. . . . fNlow’ that the guidelines are only advisory’, they must not only 
be understandable, but also persuasive.”). 
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better data regarding the rates of, and reasons for, variances in certain cases. Judge Sutton 
emphasized that, while it would be helpful to have more detailed statistics from the Commission, 
the current system “as a matter of policy seems to be a positive one in many respects,” 
particularly its recognition of “individualized sentencing.”^^' Others supported the most 
deferential review possible and recommended against detailed appellate involvement. Judge 
Loken made several recommendations to reduce the appellate courts’ involvement in sentencing 
appeals, not to provide stricter review authority. 

A number of appellate judges, now two years ago, may still have been unsure how to 
apply substantive reasonableness review. It should not be surprising that it would take some 
time to adjust to the reasonableness standard, after enforcing the guidelines for many years and 
substituting their own judgment for at least two years. Those standards were deemed 
unconstitutional 'm Booker As such, even the lone appellate judge who clearly wished for 
greater power to reverse sentences acknowledged that his wish was unconstitutional.^^'^ 


Tr. of Hearing Before the U.S. Sent’g Comm'n, Chicago, 111., at 210, 233-34 (Sept. 0, 2009) (Judge 
Sutton) (suggesting tliat tlic Commission might provide statistics showing that there arc a large number of 
significant downward variances for certain offenses, which “would give appellate j udges more comfort in 
continuing to affirm tliem or primarily affirming them,” and suggesting that appellate judges could use 
that infoniiation to “justifo significant variances”): Tr. of Hearing Before tlic U.S. Sent’g Comm’n, 
Austin, Te.\., at 220 (Nov. 20, 2009) (Judge Jones) (suggesting that the Commission could go “into 
deeper analysis when variances occur” or categorize and explain the “underlying factors that cause an 
enhancement or a downward departure or variance”). 

Tr. of Hearing Before the U.S. Sent'g Comm‘n, Chicago, 111., at 235 (Sept. 9, 2009) (Judge Sutton). 

Tr. of Hearing Before the U.S. Sent’g Comm’n. Atlanta, Ga., at 19-20 (Feb. 10, 2009) (Judge Shedd) 
(stating that he w-ould prefer “the most deferential standard of review” possible, even no review' at all). 
Judge Loken said that the mandatoiy' guidelines had resulted in a “great deal of appellate work for a ver>' 
modest benefit,” had hoped that this w'ould end with advisory- guidelines, and was soriy that it hadn’t. Tr. 
of Hearing Before the U.S. Sent’g Comm’n, Denver, Colo., at 34 (Oct. 20, 2009). 

Id- at 37-38, 47. 


Tr. of Hearing Before the U.S. Sent'g Comm'n, Stanford, Calif., at 46 (May 27, 2009) (Judge 
Kozinski); Tr. of Hearing Before die U.S. Sent'g Comm’n, Chicago, 111., at 208-210 (Sept. 9, 2009) 
(Judge Sutton); id. at 214 (Judge Boggs); id. at 237 (Judge Easterbrook); Tr. of Hearing Before the U.S. 
Sent'g Comm’n, Denver, Colo., at 53 (Oct. 20, 2009) (Judge Tacha); Tr. of Hearing Before the U.S. 
Sent’g Comnrn, Austin, Tex., at 2 19 (Nov. 20, 2009) (Judge Jones). 

United States v. Booker, 543 U.S. 220, 234-35, 245, 259 (2005) (excising § 3553(b) and § 3742(e)). 

Tr. of Hearing Before the U.S. Sent’g Comm’n , Stanford, Calif, at 46 (May 27, 2009) (Judge 
Kozinski) (“Any sort of attempt to try to deduct a good formula, that’s exactly the sort of thing we’re not 
supposed to do on the book, and just provide some hard constraints, because at that point those things 
become mandatory and they become [imlconstitutional.”); id. at 78 (“If the Sentencing Commission can’t 
solve the problem, Congress can’t solve the problem either because the problem then winds up being 
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In any event, the courts of appeals have now found their bearings. For example, Judge 
Tjoflat wondered at the regional hearing “how [] you cabin the district court,”^^^ but the Eleventh 
Circuit has now vacated thirteen sentences as substantively or procedurally unreasonable, 
including the sentence of Jose Padilla.^^^ Similarly, Judges Sutton and Boggs expressed some 
“concern” that the reasonableness standard does not provide enough guidance,^^^ but the Sixth 
Circuit has now vacated thirty-one sentences as substantively or procedurally unreasonable, 
including the sentence of Richard Christman. 


unconstitutional.”): see also Tr, of Hearing Before the U.S. Seiit'g Coinm'n , Chicago, Til., at 237 (Sept. 

9, 2009) (Judge Easterbrook) (“I wonder whether after Booker it’s feasible.”). 

Tr. of Hearing Before the Sent’g Comm’n, Atlanta, Ga., at 31 (Feb. 10. 2009). 

United States v.Jayyousi [Fadina],_¥.M ,2011 WL 4346322 (llthCir. Sept 19,2011); United 

Stales V. Luster, 388 Fed. App’x 936 (1 Uh Cir. 2010); United Slates v Kirschner, 397 Fed. App’x 514 
(1 Itli Cir. 2010); United Stales w. Mattox, 402 Fed. App'.x 507 (1 Itli Cir. 2010); United Slates v Lopez, 
343 Fed. App’x 484 (11th Cir. 2009): United States v. Irey, 612 F3d 1 160 (1 Itli Cir. 2010); United Slates 
V. Uvesay, 587 F.3d 1274 (11th Cir. 2009); United States^-. MeVay. 294 Fed. App’x 488 (lltii Cir. 2008); 
United Slates v'. Pugh, 5 15 F.3d 1179 (1 Idi Cir. 2008); United States v. Narvaez, 285 Fed. App’x 720 
(1 1th Cir. 2008); United States v. [Julio] Magana, 279 Fed. App'x 756 ( 1 1 tli Cir. 2008); United States v. 
Livesay, 525 F.3d 108 1 ( 11th Cir. 2008); United States v. Pmther, 279 Fed. App’x 761 (1 1th Cir, 2008). 

Tr. of Hearing Before the U.S. Sent’g Conim'n, Chicago, 111., at 205-1 1,214 (Sept. 9, 2009). 

United States v. Wright, 426 Fed. App’x 412 (6th Cir, 2011); United States v, Davy, 2011 WL 
271 1045 (6th Cir. July 12, 201 1); United States v. Taylor, 648 F,3d 4 1 7 (6th Cir. 201 1); United States v. 
Pizzino, 419 Fed. App’x 579 (6th Cir. 201 1); United States v. Ooff, 400 Fed App’x I (6th Cir, 2010); 
United States v. Wallace, 591 F,3d 794 (6th Cir. 2010); United States v. Rhodes, 410 Fed. App’x 856 (6th 
Cir. 2010); United States v. Temple, 404 Fed. App’x 15 (6th Cir. 2010); United States v. Pritchard, 392 
Fed. App’x 433 (6th Cir. 2010); United States v. Ross, 375 Fed. App’x 502 (6th Cir. 2010); United States 
v. Worex, 420 Fed. App'x 546 (6th Cir. 201 1); United States v. Camiscione, 591 F.3d 823 (6th Cir. 2010); 
United States v. Christman, 607 F,3d 1110 (6th Cir. 2010); United States v. h'enderson, 354 Fed. App’x 
236 (6tli Cir. 2009); United Stales v Howell, 352 Fed. App’x 55 (6th Cir. 2009); United Stales v. 
Delgadillo, 318 Fed. App'x 380 (6th Cir. 2009); UnitedStates v. Robertson, 309 Fed. App'x 918 (6th Cir. 
2009); United States v. Recla, 560 F.3d 539 (6th Cir. 2009); United States v. Penson, 526 F.3d 331 (6th 
Cir. 2008): United Slates v. Stephens, 549 F.3d 459 (6th Cir. 2008); United Stales v. Peters, 5 12 F.3d 787 
(6tli Cir. 2008); United States v. Ortega-Rogel, 281 Fed. App’x 471 (6th Cir. 2008): United States v. 
Harris, 339 Fed. App'x 533 (6th Cir. 2009); United States v. Hunt, 521 F.3d 636, 650 (6th Cir. 2008); 
United States v. Hughes, 283 Fed. App'x 345 (6th Cir. 2008); United States v, Barahona-Montenegro, 

565 F.3d 980 (6th Cir. 2009); United States v. Grams, 566 F.3d 683 (6th Cir. 2009); United States v. 
Gapinksi, 561 F.3d 467 (6th Cir. 2009): United States v. Blackie, 548 F.3d 395 (6th Cir, 2008); United 
States V. Harris, 339 Fed. App’x 533 (6th Cir. 2009); United States v. Henry, 545 F,3d 367 (6th Cir. 
2008). 
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F. The Commission’s account of Supreme Court and appellate decisions 
regarding “policy disagreements” is not accurate. 

The Commission has accurately described the Supreme Court’s decisions regarding 
“policy disagreements” elsewhere, but paints a misleading picture of those decisions here. 
Without citing any decision, because there is none, the Commission states that “the Court has 
increasingly encouraged the lower courts to examine federal sentencing guidelines developed as 
a result of ‘congressional directives,”’ and that the “Court suggests this ‘policy disagreement’ 
analysis is appropriate because guidelines that result from congressional directive, particularly 
specific directives, ‘do not exemplify the Commission’s exercise of its characteristic institutional 
role.’”'“ 


The Court has said no such thing. The point of these decisions is that a sentencing judge 
may vary from a guideline because the guideline itself, apart from case specific facts, fails to 
satisfy § 3553(a)’s objectives. See Kimbrough v. United States, 552 U.S. 85 (2007); Spears v. 
United States, 129 S. Ct. 840 (2009); see also Rita v. United States, 551 U.S. 338, 351, 357 
(2007). The Court read the plain language of the statutes Congress enacted and concluded that 
Congress did not require the courts, or the Commission, to comply with the 100: 1 powder to 
crack ratio except at the mandatory minimum penalty levels.^^’ The Court also recognized that 
the Commission’s “characteristic institutional role” was to “base its determinations on empirical 
data and national experience, just as the SRA says. The Court relied heavily on the 
Commission’s own reports to conclude that the Commission had not acted in that role when it 
incorporated the 100: 1 ratio into the guidelines. The Court held that when a sentencing court 
concludes that a guideline itself fails to achieve § 3553(a)’s purposes, that decision is subject to 
abuse-of-discretion review, and that the court’s conclusion that the crack guideline failed to 
achieve those purposes was not an abuse of discretion.^” 

Senators Kennedy, Hatch and Feinstein specifically encouraged the Court to adopt this 
type of variance in an amicus brief they filed in United States i’. Claiborne, a case later replaced 
by Kimbrough They said that the crack-powder disparity is “completely contrary to the goals 
of the Sentencing Reform Act, and § 3553(a) enables courts to consider this impact as they 
develop principled rules on sentencing.””' They urged reversal of the variance in Claiborne’s 


See U.S. Sentencing Commission, Selected Supreme Court Cases on Sentencing Issues, at 10-11, 20- 
21 (July 2011), http://\vww. ussc.gov/Lcgal/Coutt_Dccisions/Suprcmc_Court_Cascs. pdf 

Commission Testimony at 17. 

"^Kimbrough, 552 U.S. at 102-05. 

Id. 

/<7. at 109-10; see also Spears, 129 S. Ct. at 843 (such a variance ‘is not suspect”). 

" ’ Claiborne was dismissed as moot when Mario Claiborne died, and was replaced with Kimbrough. 

Brief of Amici Curiae Senators Edward M. Kennedy, Orrin G. Hatch, and Dianne Feinstein in Support 
of Affirmance at 30, Claiborne v. United States (No. 06-5618), Jan. 22, 2007. 
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case in part because the judge did not cite the crack-powder disparity, though defense counsel 
raised it.^^^ They emphasized that “Congress intended the Commission to establish sentencing 
policies based on objective data and sound public policy, not prejudice or polities, and courts 
should respect that institutional role,”^^^ but they recognized that “the guidelines do not always 
reflect objective data or good policy,” as the Commission’s own findings regarding the crack 
guidelines demonstrated- The Senators urged the Court to require district courts to “articulate 
reasons for a sentence that not only are applicable to the particular facts before them, but that 
also cite or establish principles of general applicability.”^^' Articulation of broader principles 
“promotes transparency,” “facilitates the work of the Commission [in] refmjing] the guidelines,” 
and provides principles “that can be followed or distinguished by other district courts in other 

„236 

cases. 


The Commission also inaccurately describes the appellate ease law. It states, for 
example, that the argument has been made “that a guideline is not an appropriate benchmark or 
starting point if the guideline is based on a congressional directive rather than on the 
Commission’s review of empirical data or national experience,” citing United States v. 
Mondragon-Santiago, .ibd F.3d 357 (5th Cir. 2009), and that the Fifth Circuit held “that any lack 
of empirical basis underlying the illegal reentry guideline renders the sentence substantively 
unreasonable,”^’ The guideline involved in that case was the illegal re-entry guideline, a 
guideline that is not based on a congressional directive. The defendant did not argue that the 
guideline should not be the starting point and initial benchmark, which would be contrary to 
clear Supreme Court law,’^* but that the circuit’s presumption of reasonableness should not apply 
because the Commission added a 16-level enhancement to this guideline without any study or 
empirical basis. In response, the Fifth Circuit said that “district courts certainly may disagree 


Id. at 27-28. 

Id. at 4. 

™ /o', at 21. 

Id. at 23 & n.5 (disagreeing with United States v. Uho. 433 F.3d 53 (1st Cir. 2006)). 

’"*/tf.at23. 

Commission Testimony at 17 & n.ll5. 

See Kimbrough. 552 U.S. at 109 (“district courts must treat the Guidelines as the ‘starting point and die 
initial benchmark’”); Gall. 552 U.S. at 49 (same). 

See Robert J. McWhirter & Jon M. Sands, A Defense Perspective on Sentencing in Aggravated Felon 
Re-entry^ Cases. 8 Fed. Sent'g Rep. 275 (1996) (“Tlie Commission did no study to determine if such 
sentences were necessary"— or desirable from any penal theory'. Indeed, no research supports such a drastic 
upheaval. No Commission studies recommended such a high level, nor did any other known grounds 
warrant it. Commissioner Michael Gelacak suggested the 16-level increase and the Commission passed it 
with relatively little discussion.’’); U.S. Sent’g Comm’n, Minutes of Meeting (Apr. 2, 1991). 
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with the Guidelines for policy reasons and may adjust a sentence accordingly," but that it would 
“not second-guess” the district court’s decision not to do so.^'*^’ 

The Commission further asserts that the courts of appeals “are divided on the question 
whether guidelines promulgated in response to a congressional directive are entitled to less 
deference than guidelines promulgated pursuant to the Commission’s ‘characteristic institutional 
role.’”^^^ This is not correct. Every guideline, whether based on a congressional directive or not, 
must be calculated correctly and treated as the starting point and the initial benchmark. There is 
no circuit split over whether any guideline is due less “deference” if it is based on a 
congressional directive. There is one (and only one) circuit split, and it concerns whether judges 
may vary from the illegal re-entry guideline to correct the disparity created by the existence of 
fast-track programs in some jurisdictions, but not others, a disparity identified by the 
Commission itself Like any other circuit split, this one will likely be resolved by the 
Supreme Court in due course. 


-"^"564 F.3dat367. 

Commission Testimony at 18. 

Six circuits permit such a variance. United States v. lieyes-Hernandez, 624 F.3d 405 (7th Cir. 2010); 
United States v. Comocho- Are llano, 614 F.3d 244 (6th Cir. 2010); United States v. Arrehicca-Zamudio, 
581 F.3d 142 (3d Cir. 2009); Unifed States v. Rodriguez, 527 F.3d 221, 228 (1st Cir. 2008); United Slates 
V. Seva!, slip op., 2008 WL 4376826 (2d Cir. Sept. 25, 2008); see oho United States v. Hernandez-Lopez, 
2009 WL 921 121, *5 (10th Cir. Apr. 7, 2009) (noting without discussion district court's statement tliat it 
had previously granted variances based on the dispariU between sentences in fast track and other 
districts). Three do not. See United States v. Gonzalez-Zotelo, 556 F.3d 736, 740 (9th Cir. 2009); United 
Stales V. Vega-Caslillo, 540 F.3d 1235, 1239 (I Ith Cir. 2009); United States v. Gomez-Herrera, 523 F.3d 
554, 563 (5th Cir. 2008). Eleventli Circuit Judge Carnes concuired separately in tlie denial of rehearing in 
Vega-Castillo to say that the issue is “potentially meritorious,” and that he may vote for reconsideration in 
a case "where there is no apparent reason why tlie defendant would not have been offered the benefits of 
an early disposition program if he had been in a district wdtii that kind of program.” 

USSC, Report to the Congress: Downward Departures from the Federal Sentencing Guidelines 66-67 
(2003), 
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APPENDIX: APPELLATE DECISIONS AFTER GALL 
Sentences within the guideline range reversed as substantively unreasonable 


United States v. Dorvee, 61 6 F . 3d 174 (2d Cir. 2010) 

United States v. Amezcua-Vasquez, 567 F.3d 1050 (9th Cir. 2009) 

United States v. Paul, 561 F.3d 970 (9th Cir. 2009) 

United States v. Wright, 426 Fed. App’x 412 (6th Cir. 2011) 

Sentences within the guideline range reversed for procedural error where court failed to 
adequately explain sentence or to address non-frivolous argument or explain reason for 
rejecting such an argument 

United States v. Tntty, 612 F.3d 128 (2d Cir. 2010) 

United States v’. Hernandez, 604 F.3d 48 (2d Cir. 2010) 

United States v. Johnson, 273 Fed. App’x 95 (2d Cir. 2008) 

United States v. Friedman, _F.3d 201 1 WL 4470674 (3d Cir. Sept. 28, 2011) 

United Slates r. Byrd, 415 Fed. App’x 437 (3d Cir. 2011) 

United States v. Carver, 347 Fed. App’x 830 (3d Cir. 2009) 

United States i'. Sevilla, 541 F.3d 226 (3d Cir. 2008) 

United States v. Medel-Moran, 422 Fed. App’x 262 (4th Cir. 201 1) 

United States v. Gonzalez-Villatoro, 417 Fed. App’x 297 (4th Cir. 201 1) 

United States i'. Leech, 409 Fed. App’x 633 (4th Cir. 2011) 

United States v. Taylor, 371 Fed. App’x 375 (4th Cir. 2010) 

United Slates r. Walker, 403 Fed. App’x 803 (4th Cir. 2010) 

United States it Martinez-Martinez, 378 Fed. App’x 302 (4th Cir. 2010) 

United States v. Jackson, 397 Fed, App’x 924 (4th Cir. 2010) 

United Stares v. Hardee, 396 Fed. App’x 17 (4th Cir. 2010) 

United States v. Ricketts, 395 Fed. App’x 69 (4th Cir. 2010) 

United States V. Cornetre, 396 Fed, App’x 8 (4th Cir. 2010) 

United States v. Black, 389 Fed. App’x 256 (4th Cir. 2010) 

United Stales v. I.ynn, 592 F.3d 572, 581 (4th Cir. 2010) 

United States v. Pacheco Mayen, 383 Fed. App’x 352 (4th Cir. 2010) 

United Stares v. Clark, 383 Fed. App’x 310 (4th Cir. 2010) 

United States v. Olislager, 383 Fed. App’x 314 (4th Cir. 2010) 

United States v. Murphy, 380 Fed. App’x 344 (4th Cir. 2010) 

United States v. Diiiy, 336 Fed. App’x 371 (4th Cir. 2009) 

United States v. Shambry, 343 Fed. App’x 941 (4th Cir. 2009) 

United States v. Harris, 337 Fed. App’x 371 (4th Cir. 2009) 

United Stares v. Sanders, 340 Fed. App’x 162 (4th Cir. 2009) 

United Stares v. Tisdale, 264 Fed. App’x 403 (5th Cir. 2008) 

United States r. Davy, 201 1 'WL 2711045 (6th Cir. July 12, 201 1) 

United Stares v. Taylor, 648 F.3d 417 (6th Cir. 2011) 

United Stares v. Pizzino, 419 Fed. App’x 579 (6th Cir. 2011) 

United States v. Goff, 400 Fed App’x 1 (6th Cir. 2010) 

United States v. Wcdlace, 597 F.3d 794 (6th Cir. 2010) 
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United States v. Rhodes, 4 10 Fed. App'x 856 (6th Cir. 2010) 

United States v. Temple, 404 Fed. App’x 1 5 (6th Cir. 2010) 

United States v. Pritchard, 392 Fed. App’x 433 (6th Cir. 2010) 

United States v. Ross, 375 Fed. App’x 502 (6th Cir. 2010) 

United States v. Fenderson, 354 Fed. App’x 236 (6th Cir. 2009) 

United States v. Ffowell, 352 Fed. App’x 55 (6th Cir. 2009) 

United States v. Delgadillo, 3 18 Fed. App’x 380 (6th Cir. 2009) 

United States v. Robertson, 309 Fed. App’x 918 (6th Cir. 2009) 

United Stares v. Recta, 560 F.3d 539 (6th Cir. 2009) 

United States v. Penson, 526 F.3d 331 (6th Cir. 2008) 

United States v. Stephens, 549 F.3d 459 (6th Cir. 2008) 

United States r. Peters, 512 F.3d 787 (6th Cir. 2008) 

United Stares v. (kircia-Oliveros, 639F.3d 380 (7th Cir. 2011) 

United States v. Johnson, 635 F.3d 983 (7th Cir. 2011) 

United States v. Figueroa, 622 F.3d 739 (7th Cir. 2010) 

United States v. Panice, 598 F.3d 426 (7th Cir. 2010) 

United States v. Harris, 567 F.3d 846 (7th Cir. 2009) 

United States r. Steward, 339 Fed. App’x 650 (7th Cir. 2009) 

United States v. [Clinton] Williams, 553 F.3d 1073 (7th Cir. 2009) 

United States i'. Villegas-Miranda, 579 F.3d 798 (7th Cir. 2009) 

United States r Jackson, 546 F,3d 465 (7th Cir. 2008) 

United States v. Skinner, 303 Fed. App’x 369 (7th Cir. 2008) 

United States it Mota, 201 1 WL 2003433 (9th Cir. May 24, 2011) 

Untied States v. Ferguson, 412 Fed. App’x 974 (9th Cir. 2011) 

United States it Waknine, 543 F .3d 546 (9th Cir. 2008) 

United States V. Santillanes, 274 Fed. App’x 718 (10th Cir. 2008) 

United States v. Cerno, 529 F.3d 926 (10th Cir. 2008) 

United States r. Luster, 388 Fed. App’x 936 (1 1th Cir. 2010) 

United States it Narvaez, 285 Fed. App’x 720 (1 1th Cir. 2008) 

United Stares it Hall, 610 F.3d 111 (D C. Cir. 2010) 

Sentences outside the guideline ran2e reversed as substantively unreasonable - 
Defendant’s appeal 

United States it Ofray-Campos, 534 F.3d 1 (I st Cir. 2008) (above) 

United States it Olhovsky, 562 F.3d 530 (3d Cir. 2009) (below) 

United Stares v. Calderon-Minchola, 351 Fed. App’x 610 (3d Cir. 2009) (below) 
United States v. Worex, 420 Fed. App’x 546 (6th Cir. 201 1) (above) 

United States it Ortega-Rogel, 281 Fed. App’x 471 (6th Cir. 2008) (above) 

United States it Miller, 601 F.3d 734 (7th Cir. 2010) (above) 

United States v. Lopez, 343 Fed. App’x 484 (1 1th Cir. 2009) (above) 

Sentences outside the guideline ran2e reversed as substantively unreasonable - 
Government’s appeal tall below) 

United States it Cutler, 520 F.3d 136 (2d Cir. 2008) 
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United Stales v. Hayes, 383 Fed. App’x 204 (3d Cir. 2010) 

United States v. I.ychock, 578 F.3d 214 (3d Cir. 2009) 

United States v. Engle, 592 F.3d 495 (4th Cir. 2010) 

United States v. Abu Ali, 528 F. 3d 210 (4lh Cir. 2008) 

United States V. Camiscione, 591 F.3d 823 (6th Cir. 2010) 

United States v. Christman, 607 F .3d 1110 (6th Cir. 2010) 

United States v. Harris, 339 Fed. App’x 533 (6th Cir. 2009) 

United States v. Hunt, 521 F.3d 636, 650 (6th Cir. 2008) 

United States v. Hughes, 283 Fed. App’x 345 (6th Cir. 2008) 

United States v. [Davis] Omole, 523 F.3d 691 (7th Cir. 2008) 

United States r. Kane, 639 F.3d 1 121 (8th Cir. 2011) 

United Stales v. Friedman, 554 F.3d 1301 (10th Cir. 2009) 

United States v. Jayyousi [Padilla], F.3d , 201 1 WL 4346322 (1 1th Cir. Sept. 19, 201 1) 

United States v. Irey, 612 F3d 1 160 (1 1th Cir. 2010) 

United States v. I.ivesay, 587 F.3d 1 274 (1 1th Cir. 2009) 

United States v. McVay, 294 Fed. App’x 488 (1 1th Cir. 2008) 

United States v. Pugh, 515 F.3d 1 179 (11th Cir. 2008) 

Sentences outside the guideline ranee reversed for nrocedural error where court failed to 
adequately explain sentence or to address non-frivolous argnnient or explain reason for 
rejecting such an argument - 
Defendant’s anneal 

United States v. Persicu, 293 Fed. App’x 24 (2d Cir. 2008) (above) 

United Slates v. Brown, 2011 WL 2036345 (May 25, 2011) (below) 

United States it Brown, 595 F.3d 498 (3rd Cir. 2010) (below) 

United States v. Brawn, 578 F.3d 221 (3rd Cir. 2009) (above) 

United States v. Grant, 323 Fed, App’x 189 (3d Cir. 2009) (above) 

United States v. Swift, 357 Fed. App’x 489 (3d Cir. 2009) (below) 

United States v. Strickland, 2010 WL 235080 (4th Cir. Jan. 21, 2010) (above) 

United States v. Monroe, 396 Fed. App’x 33 (4th Cir. 2010) (above) 

United States v. Cameron, 340 Fed, App’x 872 (4th Cir. 2009) (above) 

United States v. Maynor, 3 1 0 Fed. App’x 595 (4th Cir. 2009) (above) 

United States v. Dillon, 355 Fed. App’x 732 (4th Cir. 2009) (above) 

United States v. Phillips, 415 Fed. App’x 557 (5th Cir. 2011) (above) 

United States v. Aguilar-Rodriguez, 288 Fed. App’x 918 (5th Cir. 2008) (above) 

United States v. Barahona-Montenegro, 565 F.3d 980 (6th Cir. 2009) (above) 

United States v. Grams, 566 F.3d 683 (6th Cir. 2009) (above) 

United States v. Gapinksi, 561 F.3d 467 (6th Cir. 2009) (below) 

United States v. Blackie, 548 F.3d 395 (6th Cir. 2008) (above) 

United States v. Hann, 407 Fed. App’x 953 (7th Cir. 2011) (above) 

United States v. Kirkpatrick, 589 F.3d 414 (7th Cir. 2009) (above) 

United States v. Bartlett, 567 F.3d 901 (7th Cir. 2009) (above) 

United States v. Azure, 536 F.3d 922, 932 (8th Cir. 2008) (above) 

Uniled Stales y. Oba, 3 17 Fed. App’x 698 (9th Cir. 2009) (above) 

United States v. Medawar, 270 Fed. App’x 488 (9th Cir. 2008) (below) 
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United States v. I.enle, 647 F, 3d 1021 (10th Cir. 20 II) (above) 

United States v. Kirschner, 397 Fed. App’x 514 (1 1th Cir. 2010) (above) 

United States v. Mattox, 402 Fed. App’x 507 (11th Cir. 2010) (above) 

United States v. IJnlioj Magana, 279 Fed. App’x 756 (1 1th Cir. 2008) (above) 

United States v. Akhighe, 642 F.3d 1078 (D.C. Cir. 201 1) (above) 

In re Sealed Case, 527 F.3d 188 (D C. Cir. 2008) (above) 

Sentences outside the guideline range reversed for procedural error where court failed to 
adequately explain sentence or to address non-frivolous argument or explain reason for 
rejecting such an argument - 
Government’s appeal tall belowl 

United States v. DeSUva, 613 F.3d 352 (2d Cir. 2010) 

United States v. Negroni, 638 F.3d 434 (3d Cir. 201 1) 

United States v. Merced, 603 F.3d 203 (3d Cir. 2010) 

United States v. Levinson, 543 F.3d 1 90 (3d Cir. 2008) 

United States v. Moolenaar, 259 Fed. App’x 433 (3d Cir. 2007) 

United States v. Morace, 594 F.3d 340 (4th Cir. 2010) 

United States v. Gaskill, 318 Fed. App’x 251 (4th Cir. 2009) 

United States i'. Carter, 564 F.3d 325 (4th Cir. 2009) 

United States v. Harris, 339 Fed App’x 533 (6th Cir. 2009) 

United States v. Henry, 545 F.3d 367 (6th Cir. 2008) 

United States v. Brown, 610 F.3d 395 (7th Cir. 2010) 

United States v. Kane, 552 F.3d 748 (8th Cir. 2009) 

United States v. Shy, 538 F.3d 933 (8th Cir. 2008) 

United States v. Bragg, 582 F.3d 965 (9th Cir. 2009) 

United States v. Pena-HermosiHo, 522 F.3d 1 108 (10th Cir. 2008) 

United States v. Livesay, 525 F.3d 1081 (1 1th Cir. 2008) 

United States v. Prather, 279 Fed. App’x 761 (1 Ith Cir. 2008) 
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October 11. 2011 

The Honorable James Sensenbrenner, Chairman 
U.S. House of Representatives 

Subcommittee on Crime, Terrorism, and Homeland Security 
B>370B Rayburn House Office Building 
Washington, DC 20515 

The Honorable Robert Scott, Ranking Member 
U.S. House of Representatives 

Subcommittee on Crime, Terrorism, and Homeland Security 
1 11 Rayburn House Office Building 
Washington, DC 20515 


Dear Chairman Sensenbrenner and Congressman Scott: 

i write in anticipation of your upcoming hearing on October 12'*' 
to consider the rote of the United States Sentencing Commission [USSC] 
and the operation of the federal sentencing guidelines six years after 
United States v. Booker. Recently, some commentators and policymakers 
have recommended abolishing or reducing the role of the USSC. I urge 
Congress to resist calls to abolish the USSC and to avoid taking steps to 
curtail its jurisdiction. Furthermore, regarding the functioning of the 
current federal sentencing guidelines system, I urge you to oppose any 
law that would increase undue rigidity in federal sentencing. 

1 serve as President of The Constitution Project (TCP), a 
bipartisan organization that seeks consensus-based solutions to difficult 
legal and constitutional issues. Several years ago, TCP established a 
Sentencing Initiative in response to the U.S. Supreme Court’s decisions 
in Blakely v. Washington and United States v. Booker. The Sentencing 
Initiative brought together a group representing a broad cross-section 
of Institutional Interests and political views. Each member had 
significant experience in the American criminal justice and special 
expertise in the challenges facing federal and stale criminal sentencing 
systems. 


1200 IS*" Str^t NW • Suite 1000 • Washington, DC 20036 • Tet: 202*580-6920 ■ www.constitutionproject.org 
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Chairman Sensenbrenner and Congressman Scott 
October 11, 2011 
Page 2 of 3 

The Sentencing Initiative's 2005 report. Principles for the Design and Reform of 
Sentencing Systems, states that Congress, as an institution, is “ill-suited" to at the task of 
developing, drafting, studying, and amending detailed federal sentencing guidelines^ Rather, 
it is properly the role and responsibility of the USSC to develop federal sentencing guidelines 
[regardless of whether those guidelines are mandatory or advisory). Although the changing 
role of the USSC and the impact of advisory guidelines merit continued study, Congress should 
not take drastic, far-reaching action to abolish or dramatically change the role of the USSC at 
this time, 

I also urge Congress not respond to the advisory guidelines in such a way that 
dramatically increases their rigidity. The 2005 report also noted that the federal guidelines, at 
least as they existed before Booker and its progeny, are overly complex and rigid.^ They “place 
undue emphasis on quantifiable factors" like monetary loss and not enough on other 
important measures of culpability.^ Although sentencing guidelines represent one of the great 
advancements in criminal justice in the past several decades, the federal guidelines have not 
been nearly as successful as many state guidelines systems for these reasons. Similarly, while 
our Sentencing Initiative certainly recognized the legislative authority of Congress to enact 
mandatory minimums, they concluded that mandatory minimums are “generally incompatible 
with the operation of a guidelines system and thus should be enacted only in the most 
extraordinary circumstances."'* I recommend that Congress exercise caution in enacting new 
mandatory minimum sentences. 

Finally, I hope you will carefully consider and study the meaning behind the rate of 
departures from the guidelines and not automatically accept the premise that an increased 
rate of downward departures is problematic. The Sentencing Initiative's 2005 report was 
followed in 2006 by Recommendations for Federal Criminal Sentencing in a Posf-Booker World, 
in which our Sentencing Initiative recommended that any Congressional response to Booker 
be cautious and well-informed. Specifically, that report noted that sentencing judges — who 
have direct knowledge of the case before them and extensive experience applying the 
Guidelines — are the actors best situated to determine occasional exceptions to general rules. ^ 
Further, “[djeparture patterns provide important evidence on tlie question of whether those 
mo.st familiar with the federal .sentencing system feel that particular guidelines are properly 
calibrated for most cases."^’ For example, departures can be an appropriate remedy for the 
Guidelines’ overreliance on quantitative factors, such as monetary loss or drug quantity, for 
determination of offense levels.^ It is too early to conclude that any increased rates of 
departures and variances since Booker are symptoms of a problem with advisory guidelines, 
rather than indications of appropriately reduced Guideline rigidity. 


' Sentencing Committee of The Constitution Project, Principles for the Design and Reform of Sentencing: A Background 
Report [Frank 0. Bowman and David Yellen reporters. The Constitution Project 2000), at 32, available at 
httD://\vww.constitutiQnDro[cct,org/pdf/34.pdf . 

^ Id. at 32. 

'id. 

Id. at 27. 

Sentencing Committee of The Constitution Project, Recommendations for Federal Sentencing in a PosT-SooicEfl World. 
Report [Frank 0. Bowman and David Yellen reporters. The Constitution Project 2006), at 18, available at 

li1lD:/7vvv.'w.constiti!tionsroieci..org/Kdf/33.Ddf . 

®/d. 

' Id. at 10. 
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I respectfully urge caution in deciding whether to amend the federal sentencing 
guidelines and hope that Congress will resist calls to abolish the United States Sentencing 
Commission. Careful study and deliberation, rather than drastic legislative action, is most 
likely to lead to a stable, just, and effective federal sentencing system. 

Respectfully, 

Virginia E. Sloan 


cc: Members, Subcommittee on Crime, Terrorism, and Homeland Security 


Mr. Sensenbrenner. There will be no further business to come 
before the Subcommittee and by unanimous consent the Sub- 
committee stands adjourned. 

[Whereupon, at 11:43 a.m., the Subcommittee was adjourned.] 
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Martin Luther King noted that “law and order exist for the purpose of establishingjustice 
and . . . when they fail in this purpose they become the dangerously structured dams that block 
the flow of social progress.”' His words ring true in the ears of those who have tried to balance 
the sometimes contradictory notions of punishment and progress in this country. We all believe 
that law and order must be consistent and, indeed, just. The question of equality of punishment 
has long plagued the country and thus, it is not surprising that the question comes up in the 
context of the criminal justice system. The Sentencing Refonn Act of 1 984 (SRA)^ tried to 
respond to this issue with an answer of its own. 

This House Judiciary’s Subcommittee on Crime, Terrorism and Homeland Security 
hearing entitled “Uncertain Justice: The status of the Sentencing Commission and Federal 
Sentencing Six Years after U.S. v. Booker" will presumably examine whether the objectives of 
the SRA such as to reduce unwarranted disparities and increase certainty and fairness in 
sentencing are being achieved by this current federal Guideline system. Specifically, the hearing 
will explore whether the current federal advisory sentencing Guidelines are consistent with the 
intent of Congress when it enacted the SRA'’ After over a decade of federal sentencing under 
mandatory Guidelines that created an unnecessarily ridged sentencing scheme, the current 
advisory Guidelines system has resulted in judges having a limited amount of discretion to 
sentence people to fairer sentences which is completely consistent with the goals of the SRA, 

Also, the hearing will focus on whether the U.S. Sentencing Commission has overstepped 
its authority by proposing that certain offender characteristics are relevant to a detennination of a 
person’s sentence and by its decision to apply the Fair Sentencing Act of 2010 Guidelines 
retroactively. Again, both the proposal to consider specific offender characteristics and the 
Commission’s decision on retroactivity are consistent with the SRA’s objective to create more 
fairness in sentencing, thus it is appropriate role for the Sentencing Commission to make these 
types of determinations. 

I. The Sentencing Reform Act of 1984 


In the 1 970s, observers of the American judicial system were increasingly concerned with the 
widespread disparity in sentencing for crimes of a similar nature and severity. With broad 
discretion, judges imposed widely varying sentences for similar offenses. As a result, many 
pushed for more determinate sentencing, which established sentences by statute for a fixed or 


Martin Luther King Jr., The Negro Is Your Brother; Letter from a Birmingham Jail, THE ATLANTIC MONTHLY, August 
1963, at 78-88. 

^Sentencing Reform Act of 1984, Pub. L. No. 98-473 §211, 98Stat. 1837. 
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minimum period and limited the range of discretion exercised by judges and parole authorities.^ 
The SRA was thought to be a necessary means to two different ends for those on both sides of 
the political spectrum. The liberal criticism of the pre-SRA world focused on the unwarranted 
disparities, including alleged bias against minorities. Those on the political right condemned the 
perceived leniency of the sentencing structure and rehabilitation system.'* After some haggling in 
the Senate and House over competing versions of the bill, which included proposed integration 
into a criminal code refonn bill, eventually compromise legislation, the Sentencing Refonn Act 
passed in 1984.’ 

As enacted, the SRA codified a framework for a determinate sentencing scheme under 
federal law.^ Supporters of the SRA wanted to reduce unwarranted disparity among defendants 
having similar records or guilty of similar conduct. They also wanted to increase certainty and 
fairness of sentencing. The drafter of the SRA, Kenneth Feinberg, said himself that the primary 
motivating factor was the concern over sentencing disparities.’ The legislation created the 
United States Sentencing Commission, an independent expert panel in the judiciary tasked with 
producing federal sentencing Guidelines and monitoring the application of the Guidelines. Parole 
in the federal system was abolished entirely and to provide the certainty and fairness that SRA 
proponents sought, sentences were to be based upon “articulate grounds.”* Courts were directed 
to “impose a sentence sufficient, but not greater than necessary, to comply with the purposes of 
sentencing.”® The statute enumerated four purposes of sentencing: (1) punishment; (2) 
deterrence; (3) incapacitation, (4) rehabilitation.'" However, the statutory text of the Act provides 
no clear statement as to how these four purposes were to be reconciled with each other. 
Essentially, the SRA aimed to produce consistency in punishment enabled by the fairness 
emblematic of social progress. 

II. United States v. Booker 

In 2005, the Supreme Court in United States v. Booker^' held that any fact that increases 
the penalty for a crime beyond the prescribed statutory maximum or even the ordinary 
sentencing range must be submitted to a jury and proved beyond a reasonable doubt. As a result. 


^ Jeffrey S. Parker & Michael K. Block, The Limits of Federal Criminal Sentencing Policy; or, Confessions of Two 
Reformed Reformers, 9 Geo. Mason L. Rev. 1001, 1006 (2001). 

* Erik S. Seibert, The Process is the Problem: Lessons Learned From United States Drug Sentencing Reform, 44 U. 
Rich. L Rev. 867, 888 (2010). 

^ Parker sapro note 3. 

‘ Id. at 1007. 

^ William K. Sessions III, At the Crossroads of the Three Branches: The U.S. Sentencing Commission's Attempts to 
Achieve Sentencing Reform in the Midst of Inter-Branch Power Struggles, 26 J.L. & Pol. 305, 314 n.45 (2011) 

“ Parker sapro note 3 at 1007. 

"id. 

Id. 

“ 543 U.S. 220 (2005) 
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the Court held that the federal sentencing Guidelines violated the Sixth Amendment's right to 
trial by jury and declared that the sentencing Guidelines could not be mandatory. 

Prior to Booker, the statute compelled sentencing courts to impose sentences within the 
Guidelines range barring exceptional circumstances specific to the individual offender.'^ Trial 
judges could not account for instances when the guideline sentence for a specific offense failed 
to effectuate the broad sentencing goals articulated by Congress.*’ Booker fundamentally altered 
the landscape of sentencing. The opinion in Booker struck from the federal sentencing statute 
the provision that mandated the imposition of sentences within Guidelines sentences.'’ 

While allowing sentencing courts to continue to make factual findings, the Roofer 
opinion cured the statute of constitutional infirmity by declaring the Guidelines to be merely 
advisory. In 2007, the Court in Rita v. United States’' reiterated that sentencing courts could no 
longer “presume[e] that the Guidelines sentence should apply.” Rita emphasized that district 
courts must take the Guidelines into account when sentencing, even if they are no longer bound 
by them. 

The Booker decision was a reaction to a number of problems in the •pte-Booker system. As a 
report by the Constitution Project highlights'^ the sentencing Guidelines had several 
deficiencies: 

/. the Guidelines were overly complex, they subdivided offense conduct into loo many 
categories and required too many detailed factual findings. 

2. The Guidelines were overly rigid 

3. The Guidelines placed exce.ssive emphasis on quantifiable fiictors such as monetary 
loss and drug quantity and not enough emphasis on other considerations, such as the 
defendant 's role in the criminal conduct. 

4. The basic design of the Guidelines contributed to a gi' owing imbalance among the 
institutions that create and enforce federal sentencing law and has inhibited the 
developmetn of more just, effective and efficient federal .sentencing sy. stem. ” 

Noticeably, the pte-Booker world still encompassed many of the same problems the SRA set 
out to remedy - imbalance, consistency and unfairness. While attempting to resolve 
inconsistency in sentencing, the SRA became too rigid. With respect to offender characteristics, 


Id. at 223-24. 

18 U.S.C. Sec. 3553(a) 

“ Id. at 259-260. 

“551 U.S. 338 (2007) 

The Constitution Project, Principles for the design and Reform of Sentencing Systems: A Background Report, at 
13, available at http://www.constitutionproiect.org/pdf/34.pdf 
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the Guidelines significantly restricted judges’ ability to consider many aspects, such as a 
defendant’s age and family circumstances, and instead focused on a defendant’s criminal record 
as the most important offender characteristic.'* As former Chair of the U.S. Sentencing 
Commission Judge William K. Sessions argued, the Guidelines turned judges into computers, 
thereby taking away their humanity and reason.*^ 

III. A VosX-Buuker Advisory Guideline World 

With the Booker decision, federal courts now apply advisory sentencing Guidelines to reduce 
some of the rigidity about which some Judges complained. However, judges are only able to 
sentence offenders below statutory mandatory minimum sentences, in limited circumstances.™ 

In the wake of Booker, the Sentencing Commission continues to fulfill its role in developing 
Guidelines, but judges no longer are required to follow the Guidelines. Under the advisory 
Guidelines system, sentencing courts are still tasked with consulting the Guidelines, but are not 
bound by them. The Guidelines still provide federal Judges with fair and consistent sentencing 
ranges to consult at sentencing. The advisory Guidelines take into account, both the seriousness 
of the criminal conduct and the defendant’s criminal record. Certain characteristics (including 
age and mental condition) now “may be relevant’’ in granting a departure from the Guidelines 
range if “present to an unusual degree.”^' The Commission has also taken steps to encourage 
judges to consider human characteristics in sentencing. 

In testimony before the House Judiciary Committee, Subcommittee on Crime, Terrorism, 
and Homeland Security, James Felman of Kynes, Markman & Felman, P.A, one expert 
suggested that the post-Booker advisory Guidelines may, indeed, be the best option. “The mix of 
information presented by offenses and offenders is frequently so rich that it simply cannot all be 
predicted, written down, and appropriately weighed in advance with unfailing success."™ He 
notes that the mandatory Guidelines actually contradict the very purposes under which they were 
commissioned - yielding undue uniformity, treating unlike offenses and offenders in a like 
manner. Felman argues that an advisory system that pennits consideration of other relevant 
factors is a good solution to the Guidelines undue rigidity. 

The post-Booker system still accomplishes the task of giving trial judges flexibility, yet 
not allowing them unbridled discretion. As a result of what Judge Sessions terms a “Guidelines 
culture,” judges actually are supportive of this system that allows for limited discretion. 

Sessions supra note 7 at 315. 

Id. 

i.e. if an offender qualifies for the "safety valve" or is granted a government sponsored downward departure. 

Sessions supra note 7 at 337. 

Id. 

United States v. Sooner; One Year Loter- Chaos or Stott/s Quo?: Hearing Before the Subcomm. On Crime, 
Terrorism, and Homeland Security of the H. Comm, on the Judiciary, 109th Cong. 155 (2006) (statement of James E. 
Felman, Partner, Kynes, Markman, and Felman, P.A.). 
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Seventy-five percent of judges surveyed preferred the Woofe/"" advisory” system to the 
“mandatory” system.^*' Seventy-eight percent opined that the advisory Guidelines reduced 
disparity, and 67% felt the advisory Guidelines increased faimess.^^ 

Despite the optimism surrounding the advisory system, the ultimate test of its 
effectiveness will be in the overall fairness in sentencing those results from its use. In March 
2010, the Commission issued a report concluding that after the enactment of the PROTECT Act 
of 2003, federal legislation that created a de novo standard of appellate review for federal 
sentences,^'’ black male offenders received longer sentences than white male offenders. More 
notably, the report also found that these differences in sentences between black and white male 
offenders increased after Booker and again after the Gall v. In spite of this finding, the 

Commissions’ report conceded that under a more expansive analysis spanning between 1999 
through 2009 the greatest difference in the length of sentences between black and white 
otfenders occurred in 1999, when the Guidelines were mandatory.^* The Commission’s study 
also found that black females received shorter sentences than males of any race and other 
females except Native American, Asian, Alaskan Native, and Pacific Islander women.^® 

Some are using this analysis to suggest ^“that there is growing racial bias among federal 
judges, even though the study does not include many legally relevant factors that legitimately 
affect sentencing decisions. These factors include an offenders’ employment background, 
history of violence, family responsibilities, mental illness, substance abuse or abstinence among 
other factors. 

After the Commission released its report, researchers at Pennsylvania State University 
using the Commission’s data sets to release a study, but reached a different conclusion. The Penn 
State study found “[p]ut simply, racial and gender sentence length disparities are less today, 
under advisory Guidelines, than they were when the Guidelines were arguably their most rigid 


Sessions supra note 7 at 328. 

Id. 

The Protect Act's appellate standard of review was later stricken from the statute by Booker 
USSC, Demographic Differences in Federal Sentencing Practices: An Update of the Booker Report's Multivariate 
Regression Analysis 2, 22-23 (2010). See also 552 U.S. 33 (2007) . the United States Supreme Court held that the 
federal appeals courts may not presume that a sentence falling outside the range recommended by the Federal 
Sentencing Guidelines is unreasonable. 

Id. at 14. 

Id. at 4, 22, 23. “Other" includes Native American, Asian, Alaskan Native, and Pacific Islander. 

° Otis, William, The Slow, Sad Swoon of the Sentencing Suggestions, Criminal Law and Procedure, Volume 12, 
Issue 1, pgs. 28-33. 
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and constraining.”^' The Commission and Penn State studies reach different results because they 
use different methodologies."^ 

The Penn State study also looked at government sponsored departures or departures that 
result from prosecutors agreeing to a sentence below the Guidelines because a defendant has 
cooperated in the case versus ajudge initiated downward departure which results from ajudge 
sentencing below the advisory Guidelines. As a result, the research concluded that government 
sponsored below guideline sentences create more racial disparity than judge initiated 
deviations." The analysis also suggests that Hispanic males do not benefit as much from 
prosecutorial sponsored substantial assistance departures since the Gall decision"'* 

Unfortunately, multivariate analyses that attempt to examine whether there are 
unwarranted disparities at sentencing, such as the Commission’s research and the Penn State 
study, cannot measure the effects of the sentencing atid other law enforcement policies on racial 
unfairness. For example, these studies do not assess the demonstrated adverse effect of criminal 
justice policies that result in unnecessarily harsh sentences that disproportionately punish people 
of color, such as the crack/powder cocaine disparity or the impact of selective law enforcement 
scrutiny, arrests, and charging and plea bargaining decisions."" Often these criminal justice 
policies contribute as much or more to unwarranted disparities as the sentence hand down by a 
judge. 

W. Vosi-Booker Advisory Guidelines Reflect the Congressional Intent of the SRA 
1. Efficiency is Flexible 

Tn the SRA, Congress adopted a “just punishment” framework, placing importance on 
minimizing the social harms associated with both crime and punishment."*’ The “just 


Jeffery T. Ulmer, Michael T. Light, & John H. Kramer, Racial Disparity In the Wake of the Booker/Fanfan Decision: 

An Alternati\/e Analysis to the USSC's 2010 Report, 10 Criminology & Pub. Pol'y (forthcoming) ["Penn State Study 

- Alternative Analysis"] (manuscript at 31-32), http://papers.ssm. com/sol3/papers.cfm?abstract_id=1675117 
(updated manuscript on file with authors). 

These choices explain differences between the Commission and Penn State studies. Researchers have a choice 
to model the sentencing decision as either (1) a single decision (How long to imprison?) or (2) a series of decisions 
(First, whetherto imprison, and second, for those offenders for whom imprisonment is necessary, /or how /ong?). 
These kinds of considerations led the Penn State team to prefer the second approach. The Commission chose 
the first approach, studying all types of sentences together and treating probationary sentences as zero months of 
imprisonment. The Penn State researchers found that what appeared to be lengthier prison sentences for black 
male offenders under the advisory Guidelines was, in fact, an increased difference in the portion of black and 
white male offenders who received probation after Gall. 

Penn State Study - Alternative Analysis (manuscript at 2, 34-35, 39). 

Id. at 34. 

Fifteen Year Review at 89-92, 133-35. 

Id. at 302-3. 
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punishment” in the context of the Guidelines should reflect the seriousness of the offense, 
promotion of respect for the law, and providing just punishment for the offense. 

Society is harmed by rigid sentencing, which puts 2.3 million people behind bars, 591,000 
of those in prison are African American. ” We cannot continue to disproportionately incarcerate 
certain ethnic groups and profile target groups and simultaneously promote a system that 
“respects the law” and “reflects the seriousness of the offense.” Criminal justice policies that 
contribute to the over incarceration in this country such as racial profiling and law enforcement 
targeting particular communities (often communities of color) for arrest and prosecution actually 
contradict the above defined congressional intent. The advisory nature of the Guidelines gives 
judges a guideline range in which to consider sentencing, allowing for both flexibility that both 
respects a Judge’s competence and respects the law as Congress intended. 

2. Best Available Knowledge 

Creating Guidelines that embody both certainty and fairness in aeeordanve with the best 
available knowledge is one of the major responsibilities of the Sentencing Commission.'*” 
Further, the Sentencing Reform Act directed the Commission to “develop means of measuring 
the degree to which the sentencing, penal, and correctional practices are effective in meeting the 
purposes of sentencing as set forth in the Act.'*' This function of the Commission goes right to 
the heart of the intent of the SRA. The SRA requires the Coinmission to develop the expertise 
needed to measure the effectiveness of criminal sentences. The Commission has assumed the 
responsibility of educating judges and practitioners on social science research that pertains to the 
relevance of particular offender characteristics in sentencing.*^ It is vital that the Commission 
maintain this expert role in the criminal justice community in order to carry out the goals of the 
SRA 

3. Determinate Sentencing 

Legislative history of the SRA is replete with references to “determinate sentencing” and the 
concept is still held up by some as an example of a flaw in the current system. But, determinate 
sentencing is not wholly without benefit. It is entirely appropriate for the Guidelines to seek to 
reduce the amount of unwarranted variation in federal sentencing outcomes and advisory 


Id. at 303. 

Pew Center on the States, One in 100: Behind Bars in America 2008, (Washington, DC: The Pew Charitable Trusts, 
April 2011). 

Prisoners in 2009, BUREAU OF JUSTICE STATISTICS BULLETIN (U.S. Dept, of Justice, Office of Justice Programs), Dec. 

2010, at in available at http://bjs.ojp.usdoj.gov/content/pub/pdf/p09.pdf. 

Parker supra note 3 at 1011. 

“ Id. 

42 , , 
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Guidelines can achieve this objective. Judicial discretion still fits within in a range of options 
based on principled reasoning, due in part, to the expert role of the Commission. Publishing and 
updating the Sentencing Guidelines Manual, which is a publication of the Sentencing 
Commission that includes the Federal Sentencing Guidelines, is another example of the 
important role that the Commission plays in accomplishing the objectives of the SRA. The 
Guidelines manual establishes the sentencing Guidelines and is the authoritative resource of the 
determinate sentencing system in federal criminal courts for Congress’, judges, prosecutors and 
defense counsel. 

The introductory commentary of the Guidelines Manual notes that “in determining the type 
of sentence to impose, the sentencing judge should consider the nature and seriousness of the 
conduct, the statutory purposes of sentencing, and the pertinent offender characteristics.” The 
manual quotes Booker, which emphasizes that the advisory guideline system should “continue to 
move sentencing in Congress’ preferred direction, helping to avoid excessive sentencing 
disparities while maintaining flexibility sufficient to individualize sentences where necessary. 
This is exactly what the advisory Guidelines have accomplished by providing a framework for 
judges to sentence offenders while also allowing the flexibility to consider that specific facts of 
that person’s case. 

The Guideline Manual affirms the Congressional intent behind the SRA is not inconsistent 
with the advisory Guidelines, but noting “the Commission will continue to provide information 
to the courts on the relevance of specific offender characteristics in sentencing, as the Sentencing 
Reform Act contemplates.”’'^ The intent behind “providing information” does not contradict the 
reasoning in Booker behind a purely “advisory” role. 

4. Guided Discretion 

The reasoning behind SRA, as alluded to above, was to provide certainty in sentencing 
and to reduce unwarranted disparities in sentencing by judges. The advisory Guidelines simply 
do not threaten this fundamental mission. In fact, they give judges greater license to implement 
equitable discretion and fairer sentencing overall. Because the Commission is tasked with the 
research component and in educating judges on issues of sentencing conduct that they otherwise 
might not have, it does not depart from either the overall efficiency responsibility with which it 
was tasked nor the advisory responsibility for which it is currently tasked. Further, the Court still 
requires sentencing judges to consider the Guidelines as a benchmark for appropriate 
sentencing.’'® In Fiscal Year 2009, 56.8% of federal sentences were imposed with the applicable 
Guidelines range; another 25.3% were the result of a government-sponsored downward 


^ United States Sentencing Commission, 2010 Federal Sentencing Guidelines Manual& Supplement 448 (2010). 
® Id . at 51. 

Sessions supra note 7 at 316. 
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departure.^^ Any notion of departure from the Gtuidelines and judges running rampant with 
unfettered opinions is exaggerated. 

5. Consistent, hut Fair 

One of the goals of the SRA was to provide consistency in sentencing, but in so doing it 
did not make other goals inaccessible, including the primary goal of “fairness.” To be too 
consistent is to be unfair as mandatory Guidelines might disregard the particular circumstances 
of a case or a person or the circumstances therein or the judges own knowledge beyond that of a 
simple algorithm. The nature, extent, and significance of specific offender characteristics can 
involve a range of considerations.’’* The Commission is still responsible for providing a 
foundation for that range of considerations in a reasoned, well-articulated, researched way, 
which is exactly the process with which it was tasked. 

The fact is that determinate sentencing and mandatory Guidelines ultimately contradict 
Congressional intent of SRA in a way that the fo^t-Booker understanding seeks to remedy. 
Determinate sentencing provides consistency, but to a fault. It renders judges ultimately useless 
and as a result the respect for law and order, the respect for justice and the respect for equity is 
diminished. 

V. Post Hooker Appellate Standard of Review for “Unreasonableness”? 

In addition to declaring the Sentencing Guidelines advisory in Booker, the Supreme Court 
also considered the appropriate standard of appellate review in light of the now advisory nature 
of the Guidelines, noting that excision of 18 U.S.C. § 3553(b)(1), which rendered the Guidelines 
mandatory, also required the excision of 18 U.S.C. § 3742(e), the corresponding section of the 
Act addressing appeals.”*^ 

Ultimately, the Court determined that, going forward, federal appeals ^°courts must apply the 
familiar abuse-of-discretion standard to determine the reasonableness of a given sentence. In its 
decision in Gall v. United Stales two years later, the Court stated explicitly that “while the extent 
of the difference between a particular sentence and the recommended Guidelines range is surely 
relevant, courts of appeals must review all sentences whether inside, just outside, or significantly 
outside the Guidelines range under a deferential abuse-of-discretion standard.”^' The Court went 
on to provide precise guidance to appellate courts, adding: 


" Id . at 316 n.59. 

^ 2010 Federal Sentencing Guidelines Manuals Supplement supra note 21. 
“ 543 U.S. at 260. 

“ Id . at 260-261. 

“ 552 U.S. 38, 41 (2007). 
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Regardless of whether the sentence imposed is inside or outside the 
Guidelines range, the appellate court must review the sentence 
under an abuse-of-discretion standard. It must first ensure that the 
district court committed no significant procedural error, such as 
failing to calculate (or improperly calculating) the Guidelines 
range, treating the Guidelines as mandatory, failing to consider the 
§ 3553(a) factors, selecting a sentence based on clearly erroneous 
facts, or failing to adequately explain the chosen sentence 
including an explanation for any deviation from the Guidelines 
range. Assuming that the district court’s sentencing decision is 
procedurally sound; the appellate court should then consider the 
substantive reasonableness of the sentence imposed under an 
abuse-of-discretion standard. When conducting this review, the 
court will, of course, take into account the totality of the 
circumstances, including the extent of any variance from the 
Guidelines range. If the sentence is within the Guidelines range, 
the appellate court may, but is not required to, apply a presumption 
of reasonableness .'^ 

The Court based its decision regarding the appropriateness of the abuse-of-discretion standard, 
quite logically, on “related statutory language, the structure of the statute, and the ‘sound 
administration of justice,’” as well as “the past two decades of appellate practice in cases 
involving departures.”’^ 

While critics have complained that the review standard announced by the Court in 
Booker and Gall has “severely degrade[d] [courts of appeals’] ability to correct even gross 
outlier sentences,”’'* a careful review of the Court’s rationale in reaching its decision, as well as 
the historical context in which the decision was made, reveals the appropriateness and ultimate 
workability of the abuse-of-discretion standard. Despite some commentators’ lamentations that 
Booker “stripped the courts of appeals of the power of de novo sentencing review,” the fact is 
that the de novo standard was not inserted into 18 U.S.C. § 3742(e) until 2003, Just two years 
before Booker was decided. In the two decades prior to that, under the mandatory regime, 
appellate courts were directed to determine whether a sentence was “unreasonable” in light of the 
factors articulated in 18 U.S.C. § 3553(a) — an inquiry entirely consistent with the abuse-of- 
discretion standard the Court found implicit in the Act, even after the removal of § 3553(b)(1). 


“GoH, 552 U.S. at 597. 

Booker, 543 U.S. at 260-261. 
p. 30 
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“Two basic principles underlie the application of the abuse-of-discretion standard.”’’ 

The first is that, where a court’s ruling is based, in large part, on the judge’s unique perspective 
as the finder of fact, due deference should be given to the court’s decision on appeal. Hence, 
the Supreme Court has recognized that “deference was owed to the ‘judicial actor. . .better 
positioned than another to decide the issue in question. ’”’^Tn the sentencing context, the abuse- 
of-discretion standard and the attendant level of deference to the district court are particularly 
appropriate. In addition to being more intimately familiar with the facts of the case simply by 
virtue of presiding over the proceedings, the sentencing judge has the opportunity to assess the 
credibility of witnesses, both at trial and during the sentencing phase, and to observe and interact 
directly with the defendant. As such, it makes perfect sense for appellate courts to extend 
significant deference to the district court’s decision. 

The second justification for the use of the abuse-of-discretion standard is “the sheer 
impracticability of formulating a rule of decision for the matter in issue.”’* That is, because of 
the fact-specific nature of any given case, the district court is better positioned to come to a 
reasoned decision, including in the sentencing context, than is the appellate court.’^ It is no 
surprise then that the Supreme Court has found, even prior to Booker, that “[a] district court's 
decision to depart from the [mandatory] Guidelines. . . will in most cases be due substantial 
deference, for it embodies the traditional exercise of discretion by a sentencing court.”*’*’ The 
Court in Koon went on to add that deference to the district court stems from that court’s “refined 
assessment of the many facts bearing on the outcome, informed by its vantage point and day-to- 
day experience in criminal sentencing.”^* Moreover, “a district court’s departure decision 
involves the consideration of unique factors that are little susceptible... of useful generalization, 
and as a consequence, de novo review is unlikely to establish clear Guidelines for lower 
courts.”^^ 

For these same reasons, the Court, in light oi Booker, has determined that the abuse-of- 
discretion standard continues to be the most appropriate in the sentencing context, 
notwithstanding the fact that the Guidelines are no longer mandatory. The Court has made clear 
that “[t]he sentencing judge is in a superior position to find facts and judge their import under 18 


“ United States v. Tomka, 562 F.3d 558, 565 {3d Cir. 2009). 

See Id. (noting that "deferential review is used when the matter under review was decided by someone who is 
thought to have a better vantage point than we on the Court of Appeals to assess the matter. ") (internal citation 
omitted). 

Koon V. United States, 518 U.5. 81, 98, 99 (1996) (quoting P/erce v. Underwood, 487 U.5. 552, 559-560(1988). 

Pierce, 487 U.S. at 561-562. 

See Cooter & Cell v. Hartmarx Corp., 496 U.S. 384, 405 (1990) ("'Fact-bound resolutions cannot be made uniform 
through appellate review, de novo or otherwise.'") (quoting Mars Steel Corp. v. Cont'l Bonk N.A., 880 F.2d 928, 936 
{7th Cir. 1989)). 

“aTooh, 518U.S. at 98. 

Id. at 99 (internal citations omitted). 
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U.S.C§3553(a) in the individual case. The judge sees and hears the evidence, makes credibility 
determinations, has full knowledge of the facts and gains insights not conveyed by the record.”'’^ 
In addition, “district courts have an institutional advantage over appellate courts in making these 
sorts of determinations, especially as they see so many more Guidelines sentences than appellate 
courts do.”®'* The fact that appellate courts relied on a reasonableness inquiry prior to Booker, 
with the exception of the short timeframe between passage of the Feeney Amendment in 2003 
(establishing a de novo review standard) and the Court’s decision in 2005, is particularly 
important given that, even according to some observers, “compliance [with the mandatory 
Guidelines] was still above seventy percent as late as 1995.”'’' Indeed, the Sentencing Reform 
Act, introduced in 1984, both created the Guidelines and “provided for robust appellate 
enforcement.”'’'’ While rates of compliance with the Guidelines may have decreased in recent 
years, there is nothing to suggest that the decrease was driven by the standard of review 
employed by appellate courts. 

It also should be noted here that the abuse-of-discretion standard applies with equal force 
whether the court sentences a defendant above, below, or within the guideline range. As such, to 
the extent that this standard of review renders the court’s sentencing decision difficult to overturn 
on appeal, all parties are on equal ground. In addition, despite complaints that increased judicial 
discretion •post-Booker favors defendants by encouraging downward departures, the fact is that 
the overwhelming majority of sentences — nearly sixty percent — still fall within or above the 
now-advisory guideline range.'’’ 

Some may argue, and the Court acknowledges, that the “reasonableness” standard will 
not necessarily lead to the kind of uniformity in sentencing that Congress sought in enacting the 
SRA. However, “Congress wrote the language of the appellate provisions to correspond with the 
mandatory system it intended to create.”'’* As such, and given that the Guidelines have been 
deemed advisory, the question becomes “which alternative adheres more closely to Congress’ 
original objective: (1) retention of sentencing appeals, or (2) invalidation of the entire Act, 
including its appellate provisions?”^^ Although the former will not guarantee absolute uniformity 
in sentencing, appellate courts’ reasonableness determination, based on an abuse-of-discretion 
standard, “would tend to iron out sentencing differences,” while the latter would leave parties 
with no opportunity to appeal at all. Additionally, appellate review under the current standard 


'^Gall, 552 U.S. at 51 

W. at 52. See also Rita v. United States, 551 U.S. 338, 357-358 (2007). 

(Otis, p. 28). 

Id. 

As Otis acknowledges, a significant portion of the below-Guideline sentences that are doled out result, not from 
the whims of bleeding-heart liberal judges who refuse to crack down on offenders, but rather from substantial 
assistance provided by defendants to the government, pursuant to § 5K1.1 of the Sentencing Guidelines. See Otis 
at 30. 

Soolrer, 543 U.S. at 263. 

G9, , 
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works in tandem with the continued efforts of the Sentencing Commission to collect sentencing 
information from around the country, research salient legal issues, and revise the Guidelines as 
necessary, thus encouraging uniformity in sentencing while also allowing district courts to 
consider the specific circumstances and characteristics surrounding individual defendants. 

At the very least, the majority of defendants wishing to challenge their above- or within- 
Guidelines sentences continue to face very long odds on appeal given the current standard of 
review. Nevertheless, in light of the fact that the abuse-of-discretion standard gives significant 
weight to the sentencing court’s decisions, encourages adherence to the Guidelines by permitting 
appellate courts to maintain the presumption of reasonableness with regard to within Guideline 
sentences, and thereby discourages frivolous appeals. It is difficult to quarrel with the Court’s 
conclusion that the current standard is the most appropriate in this context. 

Although prosecutors and others may now, •posl-Booker, find the abuse-of-discretion 
standard to be a frustrating impediment to successful appeals — a frustration long held by 
defendants — the suggestion that the standard is therefore unworkable or unfair is ironic. Indeed, 
the better question seems to be how a de novo standard of review, as proposed by some critics, 
could be squared with the Court’s consistent and well-reasoned conclusion, as highlighted above, 
that sentencing courts maintain a unique and significant advantage over appellate courts in 
determining the appropriate sentence for criminal defendants. At best, such a standard would 
encourage duplicative efforts by district and appellate courts. At worst, it would allow appellate 
judges, far removed from the original proceedings and relying solely on a paper record, to 
substitute their judgment for that of the sentencing judge who had first-hand access to the 
proceedings, a phenomenon long frowned upon in our system of justice. 

VI. The Role of the U.S. Sentencing Commission 

One of the stated goals of the Sentencing Reform Act of 1984 was to assure that 
sentences are fair both to the offender and to society, and that such fairness is reflected both in 
the individual case and in the pattern of sentences in all federal criminal cases. Another stated 
goal was to provide a full range of sentencing options from which to choose the most appropriate 
sentence in a particular case in order to reduce the use of imprisonment.^" Specifically, the SRA 
aimed to produce sentences that were sufficient, but not greater than necessary, to comply with 
the purposes of 18 U.S.C.A. § 3553(aX2XA). Indeed, this “parsimony principle” remains the 
driving force behind federal sentencing. To achieve fair sentences that were neither excessive nor 
the result of robotic reliance on incarceration, the SRA called for sentencing policies and 
practices that account for the history and characteristics of the defendant,^' provide fairness in 


™ S. Rep. No. 98-225, at 39 (1983) 
”5ee 18 U.S.C.A. § 3553(a)(1), 
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meeting the purposes of sentencing, and permit individualized sentences when warranted by 
mitigating or aggravating factors.™ 

As is well documented, for a number of reasons the mandatory Guidelines scheme that 
persisted for two decades frustrated Congress’s goals in enacting the SRA. While the SRA w'as 
designed to eliminate unwarranted disparity, it was not promulgated either to dispense with 
warranted disparity or to create unwarranted uniformity. Yet this is exactly what the mandatory 
Guidelines system did, primarily by mandating excessive uniformity among defendants 
regardless of differences in culpability, dangerousness, risk of recidivism, or need for 
rehabilitation. This cookie-cutter approach, in turn, resulted in many punishments that did not fit 
the offender and were thus not justified by the purposes of sentencing. The quest for uniformity 
within the harsh mandatory scheme led to an overall increase in lengthy prison sentences, made 
it impossible forjudges to craft reasonable sentences sufficient, but not greater than necessary, to 
comply with the purposes of 1 8 U.S.C.A. § 3553(a)(2)(A. 

In addition, although not obligated to do so, the Sentencing Commission tied the drug 
Guidelines to mandatory minimums, and, despite Congress’s authorization forjudges to impose 
probation for any offense with a statutory maximum below’ 25 years unless expressly precluded 
for the offense, 18 U.S.C. § 3561(a), § 3559(a), the Commission made probation unavailable to 
many offenders, Despite the fact that § 994(d) directed the Commission to consider a non- 
exhaustive list of eleven mitigating and aggravating factors in establishing an appropriate 
sentence (age, education, vocational skills, mental and emotional condition, physical condition, 
drug dependence, employment record, family ties and responsibilities, community ties, role in 
the offense, criminal history, and degree of dependence on criminal activity for a livelihood), and 
that of these factors Congress directed the Commission not to rely on the defendant’s lack of 
education, vocational sldlls, employment, or stabilizing ties to recommend imprisonment over 
probation or a longer prison, the Commission, nonetheless, inserted numerous aggravating 
factors to be weighted heavily by judges while minimizing both the number and significance of 
mitigating factors.’’' 

Factors such as age, mental or emotional conditions, physical condition, employment 
record, educational and vocational skills, family ties and responsibilities, and community ties 
were deemed “not ordinarily relevanf’ as grounds for dow'nward departure (a list w'hich had been 
expanded to include additional factors in the years following the passage of the SRA), while drug 
dependence, alcohol abuse, personal financial difficulties, and economic pressures on a trade or 
business w'ere prohibited completely. Simply put, although the Congress that enacted the SRA 
thought there was “too much reliance on terms of imprisonment when other types of sentences 


"28 U.S.C. § 991(b)(1)(B). 

^^{The percentage of prisoners receiving probation has dropped from almost 35% in 1984 to less than 10% in 
2010). 1984-1990 FPSSIS Data files, Administrative Office of U.S. Courts; US5C, Sourcebook of Federal Sentencing 
Statistics, tbl.12 (1991-2009); USSC, Preliminary Quarterly Data Report, Fourth Quarter FY 2010, tbl.l8. 

(Though they could be considered for non-incarceratory sentences), S. Rep. No. 98-225, at 174 (1983), 
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would serv e the purposes of sentencing equally well without the degree of restriction on liberty 
that results from imprisonment,”’^ the mandatory sentencing scheme struck down by Booker 
relied heavily on not only on incarceration, but lengthy incarceration. 

The good news is that in recent years the Commission has learned from its mistakes, as 
well as from two decades of sentencing under the Guidelines regime, and sought to set federal 
sentencing back on the path it was originally intended for by the SRA. This path was made much 
more tolerable by Booker ending the mandatory guideline system. Through close analysis of its 
significant data set, the Commission has regained its footing and embraced its original purpose: 
serving in a vital role to improve our federal sentencing scheme in a way that makes individual 
sentences fairer and more rational while at the same time ensuring that sentencing practices 
remain within a permissible and predictable range of possibilities. In tandem with the 
Commission’s recent work and decision, the now-advisory Guidelines system reduces both the 
unwarranted disparities and unwarranted uniformity created in large part by the mandatory 
system. In this way, the corrections that the Commission and courts have been making post- 
Booker are in no way radical; rather, they are merely bringing federal sentencing back in line 
with the original intent of Congress in enacting the SRA: fairer sentences, fewer unwarranted 
disparities, more warranted disparities based on individualized factors under § 3553(a), and less 
uniformity solely for uniformity’s sake. The Commission also continues to perform the 
numerous valuable functions it was designed for as summarized by Justice Blackman in 
Mislrelta v, 

In addition to the duty the Commission has to promulgate determinative sentence 
Guidelines, it is under an obligation periodically to “review and revise” the 
Guidelines. § 994(o). It is to “consult with authorities on, and individual and 
institutional representatives of, various aspects of the Federal criminal justice 
system.” Ibid. It must report to Congress “any amendments of the Guidelines.” § 

994(p). It is to make recommendations to Congress whether the grades or 
maximum penalties should be modified. § 994 (r). It must submit to Congress at 
least annually an analysis of the operation of the Guidelines. § 994(w). It is to 
issue “general policy statements” regarding their application. § 994(a)(2). And it 
has the power to “establish general policies ... as are necessary to carry out the 
purposes” of the legislation, § 995(a)(1), to “monitor the performance of 
probation officers” with respect to the Guidelines, § 995(a)(9); to “devise and 
conduct periodic training programs of instruction in sentencing techniques for 
judicial and probation personnel” and others, § 995(a)(18); and to “perfonn such 
other functions as are required to permit Federal courts to meet their 
responsibilities” as to sentencing, § 995(a)(22). 


S. Rep. No. 98-225, at 59 (1983). 
'“'488 U.S. 361, 370 (1989) 
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Moreover, as the Court stated in Kimbrough v. United SlalesJ^ “[cjarrying out its charge, the 
Commission fills an important institutional role: It has the capacity courts lack to ‘base its 
determinations on empirical data and national experience, guided by a professional staff with 
appropriate expertise.’” 

The critical role played by the Commission, as well as the courts, as well as the important 
give-and-take relationship between them that allows the improvement of sentencing practices by 
examining data and practice and ensuring that sentencing remains fair and rational, is by design. 
As the Supreme Court stated in Rita: 

The Commission’s work is ongoing. The statutes and the Guidelines themselves 
foresee continuous evolution helped by the sentencing courts and courts of 
appeals in that process. The sentencing courts, applying the Guidelines in 
individual cases may depart (either pursuant to the Guidelines or, since Booker, 
by imposing a non-Guidelines sentence). The judges will set forth their reasons. 

The Courts of Appeals will determine the reasonableness of the resulting 
sentence. The Commission will collect and examine the results. In doing so, it 
may obtain advice from prosecutors, defenders, law enforcement groups, civil 
liberties associations, experts in penology, and others. And it can revise the 
Guidelines accordingly. . , . The result is a set of Guidelines that seek to embody 
the § 3553(a) considerations, both in principle and in practice. 


The symbiotic relationship between the Commission and the courts is critical to 
Congress’s original intent in enacting the SRA, and to improving sentencing practice generally 
across the federal courts. Indeed, the current dynamic between the Commission and the courts is 
exactly what the Court called for in Rita. Two recent examples of how the Commission 
continues to fulfill its critical duty to promote fairness in sentencing and rid the system of 
unwarranted disparities are its decisions on courts’ consideration of specific offender 
characteristics in devising sentences consistent with the objectives of § 3553(a) and on the 
retroactive effect of the Fair Sentencing Act . 

Specific Offender Characteristics 

Section 18 U.S.C.§ 3553(a)(1) requires courts to consider “the history and characteristics 
of the defendant,” while 18 U.S.C.§ 3661 mandates that “[n]o limitation shall be placed on the 
information concerning the background, character, and conduct of a person convicted of an 
offense which a court . . . may receive and consider for the purpose of imposing an appropriate 


” 552 U.S. 85, 108-109 (2007) (citation omitted). 
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sentence.”™ After all, “[t]he sentencingjudge ... has ‘greater familiarity with ... the individual 
case and the individual defendant before him than the Commission or the appeals court. ’ He is 
therefore ‘in a superior position to find facts and judge their import under § 3353(a)’ in each 
particular case.” 

For years, however, the Guidelines’ restrictions on courts’ consideration of offender 
characteristics as mitigating factors has been one of its central failings. Thus, greater 
consideration of such factors is warranted to reduce unnecessarily harsh sentences often 
recommended by the Guidelines. Therefore, in light of the purpose behind 18 U.S.C. § 3553(a), 
it is very much in line with Congress’s goals underpinning the SRA, not to mention necessary, 
though not sufficient, to address widespread unfairness wrought by mandatory sentencing pre- 
Booker, that the Commission has recognized that ( I ) departures from the Guidelines may be 
warranted in situations where an offender’s criminal activity is related to a treatment issue such 
as drug or alcohol abuse or significant mental illness; (2) where sentencing options such as home 
or community confinement or intermittent confinement would serve a specific treatment 
purpose; and (3) that courts take into consideration the elTectiveness of residential treatment 
programs as part of their decision to impose community confinement. In other words, it is 
essential to the determination of fair and effective sentences that courts be given significant 
latitude to consider offender characteristics. 

This is not to suggest that courts cannot use certain offender characteristics to depart 
upwards; indeed they can, and sometimes they do. Fairness in sentencing can move in either 
direction: more severe or more lenient.*" Departures do not fall on either side of the political 
spectrum; as a number of cases demonstrate, courts can exercise discretion in ways that increase 
or decrease sentences, whether they are eliminating unwarranted disparities and allowing 
warranted disparities. The fact that most departures fost-Booker are in the downward direction is 
simply a reflection of the undue severity of much sentencing pre-fioofer, as the system now 
seeks to self-correct and courts are now able to focus not only on the offense at hand, but on the 
individual offender before them, in addition to varying from the Guidelines on the basis of policy 
disagreements. 


Retroactivity of the Fair Sentencing Act 


See also U.S. v. Booker, 543 U.5. 220, 250 (2005) (discussing that the history of the SRA makes ciear that judges 
"must conduct 'a comprehensive examination of the characteristics of the particular offense and the particular 
offender'")(citations omitted) 

” Kimbrough v. U.S., 552 U.S. 85, 109 (2007)(citation omitted). 

^ See, e.g., U.S. v. Cavera, 550 F.3d 180 (2d Cir. 2008) (upward departure sentence imposed was substantively 
reasonable and sufficiently justified by district court's stated ground that New York City's strict gun laws created 
large black market that required more severe penalties to deter selling of illegal firearms). 
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On June 30, 20 1 I , the Commission voted to apply the Fair Sentencing Act retroactively 
to people currently serving sentences for crack-cocaine charges. In doing so, the Commission 
was simply carrying out one of its critical roles in federal sentencing: to ensure “fairness in 
meeting the purposes of sentencing, [and to] avoid[] unwarranted sentencing disparities among 
defendants with similar records who have been found guilty of similar criminal conduct.”** 
Particularly here, where the underlying concerns with racial equality and proportionality that 
drove Congress’s enactment of fairer crack sentences going forward apply with equal force to 
sentences calculated under the earlier, flawed Guidelines. It would have not only been illogical 
and unjust, but also an abrogation of its mission, for the Commission to have merely 
acknowledged past unfairness and avoided future inequity while simultaneously leaving 
defendants whose sentences were already tainted by such unfairness without a remedy. 

To question the continued viability of the Commission because it carried out one of its 
critical functions by ensuring that defendants who were sentenced under the earlier, flawed 
Guidelines have the opportunity to petition courts for sentence modifications in light of FSA’s 
equitable changes in crack -cocaine sentencing reveals either a fundamental misunderstanding 
about or an unprincipled position on the central purpose of the Commission. The Commission 
recognized that it would fundamentally undermine Congress’s goal of promoting fairness and 
reducing penalties to continue enforcing an unfair scheme on offenders simply because they 
happened to be sentenced prior to the passage of the FSA. The Commission was merely heeding 
Congress’s recent pronouncement in favor of lower sentences for crack-cocaine while also 
fulfilling Congress’s directive a quarter century ago to promote sentences that were sufficient, 
but not greater than necessary, to comply with the purposes of 1 8 U.S.C. A. § 3553(a)(2)(A). 


“ 18 U.S.C.A. § 3553(a)(6). 
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Research SumiKHiryf 

The U.S. Seritermti^ Commisfior/ ( USSC) released a report in March 201 0 concluding 
that dispaftty mfedtrahmtmcing Imjs increased in the wake of the U.S. Supreme Court 
decui&nt /// IJntted States v. Booker (2005J and Call v. United States (2007). 
In light of Uns USSC report, we provide an alternative set of analyses that we believe 
. provides h more complete arid informative picture of racial, ethnic, and gender disparity 
infederal sentencing outcomes post'hoo^ci andGAV We attempt first to replicate the 
XJSSC's models. Then, making different modeling assumptions, we present alternative 
models of sentencing outcomes across four time periods spanning fiscal years (FY) 2000 
to 2007). We find that /wtr-Booker/Call; 

1 . Race/ethnic/gender disparity in sentence length decisions is generally comparable 
with pre-200d lewis; 

2. African American males’ odds of imprisonment have increased significantly 
posT-Qdi\; 

3 - Immigration cases account for a significant proportion of sentence length disparity 
affecting Black males; 

4 . “Goi'ernment-sponsored" below Federal Sentencing Guidelines sentences are 
a greater source of racial disparities than judge-initiated deviations. 

Finally, because much of the debate surrounding the Booker decision involves 
questions of whether the guidelines must be mandatoty to be effective, we also 
present analyses of federal sentencing disparities prior to the 1996 Koon v. 
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United States decision, a period when the guidelines were arguably most 
constfiiming of judicial decision-making. Comparing ^.t^-Bookei and Gall 
to fire-Koon seTitendng practices, we find: 

5. ^tth the exception of incarceration disparities for black maies^ all 
racelethnic/gender groups are sentenced either the same or less harshlffirompared 
to whites) under the new advisory system. CW 


Policy Implications 

One of the chief policy aims of the sentencing gmdelines, and^^e sentencing reform 
movement more generally, is tire reduction of racial, eihnt^ and gender disparities 
in punishment. In the aftermath of the Booker and decisions, which made 
the Federal Sentencing Guidelines effectivefy advifory, many commentators have 
feared that federal judges, as a result of their increa&d discretion, may use offender 
characteristics at sentencing, and thus dispdrsfies^ kased on race, ethnicity, and gender 
would increase. A recent USSC report, lehtch found that sentencing disparities have 
increased in the wake of Booker and Call, suggests that such fears are warranted 
and has further strengthened calh fi>r,apol>cy fix to jp«f-Booker sentencing. One such 
proposed policy solution, wdf House bill H.R. 1528 which would have, among other 
things, transformed tiff Stnte.nrmg Guidelines into a complex system of mandatory 
mimmums in oiy^rip ckrbjudtaal discretion. 

In response tQ.4ht.:HSSG report as well as policy solutions to introduce a more rigid 
sentencin^pystemi^wi suggestrhat the federal sentencingdara, as yet, provide insuffcient 
evidipice ofinevdtsed yw.'f-Booker disparity to warrant renewed restrictions on judicial 
dm'ttfton. puramifysis, generally, shorn that sentencingdisparities post~^<so)att and 
■:cC,ai!fi‘r«'e comparable to those just prior to these decisions, and are actually considerably 
'-r. & than in earlier time periods when the guidelines were more rigid and constraining. 

■■■■I- i-This latter finding raises serious rjuestions about whether the guidelines must be 
mandatory m order to limit racial/ethniclgender disparities. 

HoweveT, we do find that disparity in the imprisonment decision for black males 
increased post-GaW. which is ground for concern. Yet, our results do not lend support to 
policy solutions that would seek to simply ‘re-mandatorize’ the sidelines. Because our 
analysis shows that the bulk of e-xtra-legal disparities are observed in the incarceration 
decision and nor the sentence lenffh decision (a distinction that is not made in the USSC 
report), reintroducing a rigid sentencing scheme may actually exacerbate incarceration 
disparities while having limited impact on sentence lenffh disparities. Overall, rather 
than ‘blanket ‘solutions such as broad reductions injudicial discretion, we think that any 
policy changes to the Sentencing GvixA^xnes should be focused on areas that are shown 
to be associated with sentencing disparities. According to our results, such areas include 
incarceration decisions, immigration offenses, and government sponsored downward 
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departures. Ultimately, we think carejiil consideration of the most problematic areas of 
sentencing, including those decisions made by prosecutors as well as judges, anil be most 
effective at curbing extra'legal disparities and increasing fairness at sentencing, both of 
which were ori^nal goals of the sentencing reform movement. -.C -p 
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sentencing disparity, judicial discretion, fideral courts. United btatetv. Booker decision 
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Racial disparity in the wake nf the' 
Booker/Fanfan decision _ " , .. 

An alternative analysis to the USSC%,2OT0 report 

Jeffery T. Ulmer 
Michael T. Light 
John H. Kramer 

rt;r. S'/nN- 

-f . . 

T he U.S. Supreme ruled in United States v. Booker and a joint case 

United Statm v. Eanfnn (2005, hcTcaftcr Booker and Fanfan. respectively) that 
the Federal S^.ttneina Guidelines (heteafter. Guidelines) would henceforth be 
advisory rarJie^’thaji piVsiimpcK'e in federal seiitencii^ decisions. Many fear tliat die wake 
of Booker^Fiarifin has’e brought increased luuvarranwd disparity based on rhe social 
,statu.s chiractCT^tics of defendants (sec re'dews by Fra.sc, 2007; Hofer, 2007). Hofer (2007) 
argjied thaf iha primary goal ot federal sentencing reform was a reduction of unwarranted 
diipSnty. the impact of Booker/Fanfan on disparity is among the most important questions 
“i- facir^ seiiaiiciiig ptdiev mab;rs. Chief among these concctns is die <icgrcc; of dhparic)' 
connected to race and ethnicity, the reduction of which was a key reason for the Guidelines’ 
rrcarioii, 

The IkS. Sentencing Commission (USSC) released a report in tMarch 20 10 concluding 
that racial disparity' in federal .sentence lengths has indeed increased in the wake of die 
Booker :ind Gall i>. United States (20()7, hereafter Gal[) dedsi«)ns. Spatificrall)', the repr>rt’s 
"refined models” found that Black males had approximately greater sentence lengths 
than White males in 2003-2004, 15% greater seaitcnce lengths after the Booker decision, 
and approximately 21% greater sentence lengths '^ost-Gall. Thus, from die report, it seems 
rhat racial disparity affecting Black males (and Black defendants in general) has become 
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worse in the years since Bocker, and especially since Gnll. This is an alaj'mmg development 
Rit tliixse wlm aft; rigbdy concerned with the racial fairness of federal justice. 

Yet, die USSC 2010 report’s anah'ses made some methodological choices tliat differ 
from diose of several federal sentencing studies in the literature, and we derail diese dioices 
in the .subsequent discus.sion. It is, therefore, important to examine whet-her-the. UbSC 
/-Oil) I'acial disparity hndini’s arc apparent when different anaiytical and modclinii choices 
commo nly found in the sentencing litcrarorc arc made, in addiaon. thc.USSC research 
staff was not directed in tlieir 2010 report to present an anah'str of'whcdier dopanr has 
increased posc-i5(5o«fr in sentences that dcpart/dcviatc from ih^ fcluidclincs. and they did 
not compare dieir refined model findings with time periods earlier than die years vsditn the 
PROT'ECT Arx. was in force (2003-2004). We, therefore, present such analyses because 
judicial discretion to dedate from theOuideiines has incngased ^on-Bocker, and Guidelines 
departures have been found to he the locns of eytrale^tdlsparity in research on ^rc-Bookcr 
.sentencing (Albonctii; Hartley. N’U^dart, amf Spohn, 2007; Johnson. Lflrncr, and 

Kramer, Kempf-ia.'iinard and Sampltv.2001; i'laxfieid and Kramer. 1998; hdiistatd, 
2001; SrefR-nsmeier andDemiith. 2000). -> 

Our analyst may present a fuller>pjc«ire of rhe nature of racial disparity in the wake of 
the Bookifr and Gall decisuyis. asi'welj-as rhe reiaxafio;i of constraints on judicial discretion 
that they brought. Acceyrding t» Attorne)’ General Holder (2009) as well as sentencing 
policy observers .such' a.i Paul Holer {2007), this is one of the most pressing and timely 
quc.stions faced hy thofederal sentencing communit)\ Tf unwarranted disparity has increased 
in the pos >Boiker/Call years, some argue that poLcy remedies ate necessary to return the 
Gi udciui^is sfimciiow to a mandatory status and to attempt to roll back rlui judicial discrc d on 
granted by Bwher and siib.sequent decisions. 

.'.dnatccent e,«ay in Crimmohgy & Public Palify, Engen (2009) also noted the paucic)’ 
o^'irestsarch on what happens in the wake of the repeal or rehtxadon of presiimpth'e 
;^enc^dicing schemes. By totamining sentencing in the aftermath at Booker, which hiosened 
con.stramts dramatically on federal judicial di.scrction, we are helping to address the agenda 
Engen (2009) proposed- Tn sum, we provide a rimely alternative anidysis that wc believe 
provides more specificity and guidance regarding questions vital to federal sentencing policy: 
(a) wherher and how much racial disparity' hi ^dera] sentencing has hicreased in the after- 
marh ai Booker and Gall, (b) whe-rher disparity has increased in particular kinds of sentencing 
decisions (i.e... sentence lengths, imprisonment, and Cuideline.s departures/deviations) or for 
particular oftcn.sfs. and (c) whether the levels of racial disparity ^ost-Booker are significantly 
greater compared with longer term federal sentencing patterns. 

The Return of Federal Judicial Discretion: The Booker and Gall Decisions 

From 1996 to20<.>5. legal developments moderately expanded judicial sciirenciiig discretion, 
then sharply' lestiirted it. atid finally', culmhiatii^in Booker, dramatically expanded it again. 
From 19S7 to 1996, cLscretion historically' resdngwithchejiidiciary'W'asdghdy'ronsrrained 
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and shifted to the prosecutor (Stith and Cabranes, 1998). Congrcs.s ontinued to restrict 
jtidgts scjia'iicijig discretion during diis period, sending directives to the Cuinniission, and 
passing mandator)' niinimiims to be incorporated into die Guidelines. Then. m.Koon v. 
Vnitt'd States (1996, hereafter the Supreme Court restored some discretion co' judges 

by establishing an “abuse of discretion" standard for appellate review ot depattnres ti'om 
the Guidelines, Congress later sought to countxT Koon with the Pccnev Amendment to the 
PROTECT* .Act of 2003, which replaced the “abuse of discretion' standard for departures 
widi a “dc novo" appellate rendew of sentences, gave prosecutors sonrroloycr rhe durd point 
of the “.acceptance of responsibility” Guidelines reduction, and ditectedthe Coramission to 
reduce depatrun' ma'hanisms. 'i. x- 

Then, the Booher decision in 2005 ruied tnat the imandatocy Guidelines could 
not constituponaliy as.sess "real offense conduct?chat mereased senwnces on factors not 
con.sidc''cd at trial by a jury. The Courts solutTon w'as.thot tnc Guidelines would become 
advisory. Judges must consider the Guidch#ics,-but choir discretion was returned to at lea.sT 
proPROTECn' Act, aldiough not to pte-Gwideliiics. icvxb. Als<), in the wake: of Booker, 
the standard of leview now relies oit'die “teasonsbien«s” of the sentence and on an “abuse 
of discietion" srandard rarhei ^i;Mn,t»fe.-,<:afrect application of the Ciiidelines. Stith {2008: 
1,427) stated: “Booker, the Seht^icujg Commission .and Maui justice may still be calling 
signals but the det'ision 'fliiafceW'pti die playing field — judges and proseeiic<irs — need not 
follow them." o,„,. 

Subsequently,. Court enhanced the judges' discretion restored in Booker by 
clarifying the meaning of “advisory” in Rita v. United States (2007), where it ruled that 
federal appcllakiutirtirrs mav but are not requmd to ptesume C.rtiitleljnc:s sentences to 
be reasonable. -Consequendy, sentences outside the Guidelines cannot be aiitoinadcally 
regarded 'ft-s unreasoiable. In Gall, the Court went further and held chat district judges 
niof Hw aiitoniaticaliy presume rhe Guidelines range to be reasonable and must “make 
%an mdsmduahzed asseismesit based on the facts presestted’' [Gall, pp. 596-59*^, emphasis 
added). Gall tha< implies that district courts should make an individuall/ed a.s,sc.s.smcnt of 
whether a Guidelines .sentence is re^asonable or whether a sentence outside the Guidelines 
is more re.asonable. In Kimbrough u United States (2007), the Court ruled th.3t in cases 
invoK'ing crack cocaine, judges could reasonably conclude that Ciiidelines sentences were 
not reasonable in an individual case. 

Policy observer.' have had different reactions m these developments. U.S. Attomey Gen- 
eral Eric Holder (2009: 1) noted that uniformity and the control of judicial di.scretion per 
se do not guarantee justice; “The desire to haw an almost mechanical system ot sentencing 
has led us away from individualized, fact-based dcteTmiratiori.s that T believe, within reason, 
should be our goal.” Some, including the USSC, have adopted a “v.'ait-and-.scc app'oarh 
to post' sentencing. For example, in 2005, an Aincrkan Bar Associadciii {^AB.A) Task 
Force Report recommended that sufficient dme be allowed to ewliiate die efficracy of rhe 
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new “advisory s^uidclir'cs. asserting that “the advisory remedy crafted in Booker may well 
prow as eood or even better chan the mandatory guidelines” (ABA. 2005: 339). 

Hov/ever. prominent LJ.S. Attorney'’ John Riehter (2008: 340}, presenang a view held 
by many other federal prtweciitors, argued chat '‘\\^,ost-Booker senceiieiiiii direitemi' equal 
justice under law." The dissenting opinions oFJu.stii:e.s Stevens. Thoma.si ind Scalia in 
Booker each noted that 0)ng"e.ss clearly intended to restrict judicial an^rctiofi to emb 
unwarranted disparity, and they argued that the Court majontvs temedy ef m^ng the 
Guidelines advisory' -would jeopardize that goal , 

Along these lines. thcn-Atiorncy General Alberto G.QiiipJes (Jh'05: 325) claimed 
rhat, since Booker, there has been “increasing disparity nA sentences, and therefort’, the 
federal guidelines were- iji need of a legislative Spec^call^e Gonzales (along with 
others) supported the proposed Consumer Priva^ Protecaon Act.of 2{K)5. which would 
have (a) tran-sformed the Guideline' into %-complex- System of mandatory minimums 
(Bowman, 2005), (h) c.s.scntially forhidddti the ^nsidcrarion of mitigating factors at 
sentencing (Berman. 2005). and (c) resrnctcdscvctcly the use of nonprosceiitotkl down ward 
departures. Other sentencing .schoinrs have proposed "hy'hrid’’ .solutions. For example, legal 
scholar and former Special (Houil^el tO'Che USSC Frank Bowman proposed simplifying the 
sentencing table to onl)' 9 bii,se levels (down from the ciirient 43) wliere no upward 
departures from rhe basc'senreiicing range w'ould be permissible (so as not to nin afoul widi 
Booker), although downwadef departures ba.sed on “acceptance of msponsibiiicj',” motions 
by the pro.sccutor. of, other relevant mitigating factoi's would be allowed (Bowman, 2005). 

'.js. /)' 

Research on Federal Sentencing Disparity 

Much'Sc’hplarlv I'esea'-ch on federal courts his a.«sessed unwan-aiiced disparity' under tlie pre- 
iJdtOi&eKCuidelmes.Tbesestiidies often foiindsmail'to-mocUrace racial andetlmk sentencing 
-difFerencesbeneRctjng'Wlfttes.aldioiighCiiideiineS'relevoiitfacrorsexertnua'hlargereifecrs 
than oifender status charactcri.siics (c.g., Alhonetri, 1997, 1998; Johnson cc al., 2008; 
Kautt, 2002; Mitchell and MacKcn/ic, 2004; Mustard, 2001; Stei’ftnsnie'cr and Demuth, 
2000; USSC, 2004). Evidence also suggests that extralegal differences in punishment are 
ried to deparfure sentences (.Albonetu. 1997; Hartley' et ah, 2007; joimson et al., 2008; 
Keiupf'Leonard and Sample, 2001; MaxSeld and Kramer, 1998: Miiscard, 2001; USSC, 
2()(}4). Reseai'ch □.sing pre-fio^j^s’r data .showed thacj'cung minority' males in particular were 
disadvantaged in incarceration decisions and sentence lengths (Doc-iner and Demuth, 2009), 
that defendant race, age, and gender influenced prosecutorial charge reductions, which in 
turn in fluence sentencing outcomes i,Shermer and Johnson, 201 0); that the degree to which 
racc/ctUnicity and gender inhuence sentencing varies significantly by judge (Anderson a.nd 
Spohn, 2(.'K*); iuid that Hispanic defendants arc most disadvantaged in sciiteiicingiii federal 
disciicts where Hispanics are least numerous, but not at all disadvantaged i.n districts widi 
large Hispanic populations (Feldmey'er and Ulmer, in press). 
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However, with the exception of two USSC reports published in 2006 and 2010, a’] 
tlx published research on federal sentencing disparic)' is based on ^tC'Booker data and most 
is based an pre-PROTECT Act data. The 2006 report showed diar most tederal cases 
continued rti be sentenced in conformim with the Giiidehiies bur that the rate o:.;?.bave' 
range, government-sponsored belovz-range, and other below-range .senrfitices..increa.sed. 
Multivariate analyses .showed that social status factors were associated modcratclv with 
sentence length but that their effects pre- and ^on-Booker were simiiat;. and that race actually 
had mate infiiiejicc: on sentence lengths in 1999-2000 clian ui ch^-atrlv-post-.Scci'C'- periisd 
(USSC, 2006). The report also examined confornuty and dcpaftittcs by circuit and district 
from 2001 t<> Jajiuary 2006 and concluded that rcgionabsensiiicmg differences have bt:cn 
relatively stable. A conimentary on this report stated: ■‘With’a.litcle over a year’s experience 
under Booker'f. new ‘advisory’ guidelines r^ime, the cumulative results caji be .sumrnarired 
as 'much ado about nothing, or at least much ado about not very much " (Thompson, 
2(X)6: 269). Overall, the 2006 report notcs-thajtdisparity decreased in the PROTECT era, 
hut after Booker, it returned to levels cpJnpaKiblc ^ttli rliose of tiie pre-PROT£CT act era. 

However, the USSC 2010 report, which included d-ira up m FY 2009, found cliat race 
(lisparin- had increased in the p«r-(S/^.period c<>mpared with the PROTEt'T /Let period. 
Their Jiiodels first repiicate4-thr:t<nahKe$ in rhe 2006 report wida the newgir data included, 
and then they estimated a "(refijifei model.” Their "Booker repiart" model showed that 
Blacks received apptoxilTiatiely 2% longer scnoences thaii VC-Tiites (not significant) during 
the PROTECT era bltr that Blacks i-ecdved 7% and 10% longer sentences than \Vliitc.s in 
the post-il«>i^^r and post~Gill period.^, respeedvdy. Notably, Black-White sentence length 
(.■lifFcitiicrpj; ’ranged 'from a high of 14% to a low of 8% in dtc pre-PROTECT yt^ars FY 
1999-i‘20b2, as;;Stared in the USSC 2006 report. 

v-Thevr “refined model,” which did not control for criminal hi.story, but did differentiate 
Bllstck, (White, and Hispanic defendants by gender, found that Black males received 5-5% 
longer seiuences than Whit^- males in die PROTECT period, 15% longer sentences post- 
Booker, and 21% longer .sentences post-fjd//. The 2010 report aho found that nonciti/ens 
were increasingly .sentenced more har,shly than U.S. citi'/ens and that gender disparity 
fluctuated across time periods. To be clear, the USSC 2010 report did not claim that Booker 
.md Goll caused increases in racial disparity' and recogninrd di5,t other factors not related to 
the two decisions could be driving these increases. Nonerheless. the report’s findings would 
.seem to provide .support for critics of the two decisions who caii for remedies to reconstrain 
iudic:.!] discretion. 

For our purposes, the USSC 20 10 reports analyses have four notable methodological 
features: (a) the .sentence length mode's included noriinpri.sonmcnt cases as sentence 
lengths of thus combining the incarceration and length decision into one analysis 
(and used ordinary' least-squares [OLSj regression, rather than mbit n'grcssion): (b) the 
report included ijiim^radon offenses in the analyses; (c) sentence length models equated 
periods of airernative confinement svich periods of imprisoninent: and (d) die refined 
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model did not control for criminal history because of concerns about multiccllineavity. 
Ytr. previously published L.'SSC studies of disparity' in federal scna-ncing, sticli as the 
LlSSC’s 2004 report, along with sev'eral studies published in the crimmology lireraciire. 
often made mediodological choices chat differed from these four fearui’es. tjiven diese 
differing methodological choices, it is therefore important to examine 'whether -the- USSC 
2010 racial d'.sparity Hndings hold m the face of different analytical and moacliun choices 
commonly found in sentencing studies. >v 

T''> Ixgin, rhe USSC’s 2010 sentence Icr^rh models mcliidcd'aontmprisonnttnt cases 
as sentence lengths of “0," thus combining the incarceraaon att4?tt-iigdi decision into one 
OLS analysis. Tliis strategy is ixdativcly uncommon in tb6. sentencing Lreraciitc because it 
(a) assumesS that there is no selection in the imprisonment decision reladve to die lengdi 
decision, (b) creates problematic distributional issues for standard OLS regression, and 
(c) offers opaque results regarding policy recommendarfons for the Guidciines. Although 
.some might argue that nonincarceration scpfcnccs should he included as 'zeros bccau.se these 
offenders’ “true” sentence lengths are not un&bscrvcd or censored, but arc actually 0 months, 
V.V. argue: that this approach would lie analogous to conducting tesearch on wage cUspariry' 
luid including the unemployech claiin^g-thac unemployed pe:iple actually retxive wages 
of SO {see Bushwav- Johni^. ahd SIdciuu. 200'^. We prefer to view only those seketed 
fi>r incarcenitwn as eligible tw'fecel^e sentence lengdis. In odier %vord.s. we view offenders’ 
sentence length.^ as ctshdittonal on whether ihe\' were sentenced to pri.son (and we will 
con.sidcr only imprisiHitncnt cases as .sentence lengths, as we explain later). 

'I his issuttalso raises the problem of die potential for seicction bias, which is endemic to 
rc:sc:arch oh cnminaljusuce decision making, and dierc is no deSnirive “ciglic” way to handle 
It (Bu4ivi'ay et jSL, 200”^: .Stolzenberg and ifeUes, 1S97). h'lost state and federal sentencing 
.studies p'eat the imprisonment decision and the length decision as two related but disti net 
decisions {what Bushway et al. i2002’| call the “two-part moder). and then diese studies 
if;;onsider cheissueofselecdonby includii^ ornotinclutUnga Heclanan two-step correction 
for selection bias .stcmnurg from the imprisonment decision in .sentence length modcKs (for 
.some among many examples, .see Anderstm and Spohn, 2010; Docrnci and Demuth, 2009; 
Johnson et ?i.. 2008; Kaim, 2002; IVtcrson and Hagan, 1984; Spohti and Kollctan, 2000; 
Steffemmeier and Deinudi, 2000; Stefifensmeier, Kramer, aiidSrreifel. 1993; Ulmer, 199 
Ulmer, Eisenstfiii, and Johnson, 2010). The purpose of doing the Hecluuan correction 
is to generate e.stimate.s that refer to the potential population of everyone who could have 
been selected (Bushway et a!., 2007). This strat<^' is in contrast to analyses that include 
only tho.se who v/Cp'o .sentenced to prison (i.e., second part of the tw'o-part model) because 
these estimates refer only to the Octitai incarcerated population. Although the uncorrected 
two-part node! may not capture potential sclornon bias bccau.se it focttscs only on the 
effters on iinprisonmcnr kngth coiididonal on bcLng imprisoned (Bushway ct al., 2007), 
the approach used in 'due Booker reports does not assume aiiyseleraoii in die imprisonnien: 
decisioi'i by treating nonincarceraced offenders as incarcerated offenders for 0 munrlis. 
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In other v.'ords., the latter approach a*isuTTics there is no distinction between those actually 
sckcccd :t]id those potentially selected, andit crcatscycn'oncasli.oviiigasenfcnct lengdi. It is 
fi.it the preceding reasons that scholars attempted to rise the Heckman correcaun; hoMever. 
because the application of the selection procedure is problematic for seceraL-reasons in 
sentencing research, we opted to analyze sentence leng;ths for onlv' those v/ho were actually 
incaiccratcd.' That is, we employ a two-part model (although wt do report the rcsuli.s ol 
our “corrected" models in the text). -■ 

A second solution for problems with selection is the use of robit-«cgrcs4ton (set B ushway 
ct al., 2007), which treats the sentence Ici^fth variable as an in.siance of censoring. Because 
tlniuisands of convicted offonders do not receive prison eUch.-ycar. tnese '‘zeros." wheat left 
in the tljs:ribi.ition, create a problem w'ltb left censoring (i.e., there is a large category i:if 
individuals a: the bottom of the distribution, which enqlates OLS assumption.* regarding 
a normally distributed dependent variable), leetbis cast^ a mbit model treats the sentence 
length di.stribution as a normal one but ei^iadj tt^tfts the zero sentence lengths a.s a point 
of censoring, and it assumes that the lUtel&pod function would be normally distriburcid 
were it observed fully (lor ex.3mplesf"see Afoonetd. 1997, 1998; Bushway and Piehl, 2001; 
Kurlychck and Johnson. an-iUjistration of this certsoring problem, we display the 

tiisrriburion.s of the sentencerlei^tli-dependenc variables used by die USSC (panel A) and 
in our analy.sis (panel B)^in F^trre 1. 

Doth variables ;4revdisplayed along a logarithmic scale. From a purely .statistical 
standpoint, the di.stribatian in panel A ishigbl)' problematic for an OLS regression equation. 
First, the variable doc& not approximate a riorm.al or even ncar-normd distribution. Indeed, 
the mod^‘i.‘afo^ry.ft*f thi.s distribution Ls —4.61 jln(O.Ol) = -4.6l|, which is the furrlu\st 
left tail, of .rhe.disrribiition.^ As w'e demonstrate subseqtienrly, diis mi.ideling choice has 
dratytatjp-efiects on how .sentence length re.su!ts are interpreted. Pane! B, in contrast, di.splays 
ti:fe,dlsrribuiion of rhe dependent variable used in our analysis. By aiislyTiuig only those who 


1. K::illiei III. Ill inciudino '&'tos' iri slan-Jaid OLS rritvieis.sdidurs have adopted Sv'.’vcwi sl'-ilo.iiev to 
(ti.f.ouni lijr this [x.'ssib!f? sdccuon bias.oflcn using lliel loJ-nian Ivzo-slopf.vtx.cdore.iu vbidi an 
n'lOividu.’ikpiolwbilitvot I'jeing seiec.ted into the rx^pulation ofintefesrtin thismsett’iose leceivinq 

nt"n "k -jhistst il jh-Jui jth*- iMs-niiisijf Itt-iths cm ('•k o il pi t ihhn n 
ri r iiru IT ■‘L''m * Af o J J i s six i r n i n ii , ^ luUifisIll fi i 41 n 

111 s V I -1 i2< Ji T" I IT’ xJ fix ils ip, Il 1 1 X IS snrii I J in 1 [ li i kii i ij 

sr-ntenrinq d.ata iisualKoo not inciuoe proper seiecncsi insTiurnenTstfifit arfr-oionivanorrender* 

ircr-il k i f 1 II H Ti 1 1 It t hi .> hri leiil 1 f i pf Cl i -s es j i-jjir tli st-kcti ; i Ti 
IM hi s , y f Kd rr % s U iifilr I ; i x s siv-’nlyii c i di 

ICS 1 1 1 < 1 ill s X I 1 I r Ih ‘ mi li i 1 j F r t i f \ iiulli 4 i vi > i ’ r i I 

identiiiCiXtion. iJsina similar pi oredures as rlushwavet ai. i/Oo.o. we tind that using she H‘-oo'nan 

F e II le ) xJ ■I'-d su' std It e^ niial ir-s lit < I ose ve i *■ nt idiia sskJ suIj ^ -ji i 1 i T J 

ih ' <j 1 F H iTk 1 r I >1 r iril/iii o'jf meoeb of scnlericc lenaih. 

2. The USsc, gave all zeros a value of o.ol pnor to logging b-e-3use the log of 0 is not mathematically 
p-C'SSiWe.llence.ail oTfenders who received probati-CTi or Vybo were net incarcerated make op this 
calogoryof 4£.1 on llic kxjariliirnit scale 
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Histograms of Dependent Variables: Panel A - USSC Coding; Panel B - Authors' 
Alternative Coding . h . 


Logoi Total Months of Impiisonnieni Plus Alternatives - (JSSC Coding 
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were actually sentenced to prison, logging approximates a normal distribution and docs 
not require any* correction for censoring. Again, aldiougb this inodt^ling chi:>icc itiav he 
susceptible to selection bias, to ensure the robustness of our results, we also ran tobic 
regression models (discussed in test siibseqnendy). 

Perbap.s rhe strongest argument against modeling .sentencing deci.sions sifnila!'- to the 
Booker report is the inability to separate out disparities occurring ar either the incarceration 
st^c or ihc sentence length stage, stated, although wc acknow lc<^c that our models of 
sente nce length may ignoir potcndally problematic scicctioii oiasi honi-ia-policv pt rspectivt . 
we argue that our analuticai approach is more appropriate becaJl-sc -it docs not conflate 
the incarceration and sentence length decisions. 3y coiubuiilig twth decisions into one: 
model (a.side from the disscribiitional and staasacal issues iliscusse<i primioiisly), die USSC 
model does not allow for the possibiluy that piedictot^ niglit have different effects on 
imprisonment and .sentence length. However^-diissicuatatm has often been found to he the 
casein scrtcncing research — and in feet. itJS-ronttnQn'to find that extralegal variables such as 
racc/cthnicit)’ have stronger impacts on incaleeration dian on sentciiiM length in sentencing 
research {see revievs's by Spuhn. 20|b'rZ3e, 2onO; see also Doetner and Demiirh, 2009: 
Jolmson, 2000; Kramer and Ulj&t’^lQS^SrefFensmeier ec al.. 1993; Uhiier and Johnson, 
2tX)4}. In fact, die strategy |,dop^ m-'che 2010 report difFets from modeling choices made 
in previous USSC piihliiwactflSMii which incarceration .and sentence length analyses were 
modeled separately (s^e-US'SC, 20(>4: ch. 4). By combining the incai'ceration and length 
dcci.sions into one. m«>del,'^fhe USSC report may he overstating the amount of sentence 
length disparity, yet failing to pinpoint disparity in the incarceration decision. 

The;.<c‘condr.m«hodological issue is rh;ic much of the previous research on federal 
seiireiichig has either excltideel immigration or noncitizen cases from die analysis (Di.ieriier 
and''Dcil‘>Vuth, 2009; Steffen.sme'erand Demuth, 2000; Ulmer etal., 2010) or analy7ed these 
cases .separately {feldmeyer and Uhner. in press) fur several reasons. First, often immigration 
^-offenses are handled differendy than ocher federal crimes because of rhe inrersecrion 
of immigration and criminal law, the po.s.sibic involvement of foreign governments 
(Stcffcnsmcicr and Demiuh, 2000), and the asc ofdcporuaion as a sentencing option (only 
for non-U.S. citizens, who make up the overwhelming majority of immigration offenders). 
In feet, in die USSC’s 1 p-y'ear assessment of how well the guidelines h.ave accomplished 
ths' goals set out by Congress, the Commission eschideii noncitizens from their anah'sis of 
racial, ethnic, and gender disparity because “inciu.sion of non<iti7en.s, wiio are often non- 
White. confounds race .and ethnicity effects of those with citi/enship" (USSC, 20). 

Second.districtswith comparatiwly large numbers of immigration cases comm only employ 
“fa.st-track programs designed to expedite such cases (Bovvman, 2003), whtTcn.s others do 
not have such fast-track programs. Fast-track programs present problems with uniformity 
in the ss^'tcni because die affected sentences arc dependent nor just on an offender’s criminal 
conduct but on the district in which die offender is prosecuted (MaxEeld and Burchfield, 
2CX,)2). In the absence of controls for discricc variation (such as fixeil-effecrs nwdols) or 
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fa.st-trark departures, this presents a potential omitted variable bias. Also, U.S. citizens 
would stldcin be cojivietcrl of oflFcnscs involving “unlawfully entering or rcmainiitg in the 
U.S.’' (see !^2Li-2 in the U.S. Guidelines Manual), which represent more clian f0% of 
iill iniinigrarion rrinies. Again, this is not co say that immigration offenses shauld nor be 
evaluated in sentencing outcomes. On the contrary, given the dramatic gyowrlv^t such 
offenses m federal couits, wc think this especially important issue deserves critical attention. 
However, we do argue that there arc good reasons to suspect that iuMmgraJion oftcnscs are 
handled in distinct \to)"s from mo,sr other offenses, and any anatpsis of-ledtral d.ara should 
be attuned to their distinctiv'cncss, perhaps analyzing them separajcly.-*'-' 

The rJtird methodological diffi:tcnrc also involves dependent varublc. Whereas 
much prevkius research has examined sentences of incarc^jion to prison (wliich is the 
method wc employ in our analysis; sec also Boshwayzand Piefii, 2001: Doerner and 
Demuth, 2009, for similar ana!y,se.s), the U^C tufes-ja dependent voidable that captures 
the month-s of confinement to either prison, home detention, community ainfinenert, 
cUid inrermitcent eojtfinenatiat.^ In othei w%^ds, tie raaal dispatidts in “st'iifcncc lengdis” 
reported by the: ci>inmission could .fee a result of different prison sentences im could be a 
result of different terms of commufiitv reonSnement or home detention. Although it is 
certainly important to lesearch'raciaj-dispanties in these other forms of conhiiement, we 
argue that sentejieiss of htmiet.detenuon {and other forms of coiinnemeuc) are qualitatively 
different mom time an iiJitwon to the point wnere such sentences should not he analyzed as 
cqui valen t forrns of fiatrarcctation . 

Pinaliy. the USSC !^01U report dtd not include controls for ctiminal history in their 
“rchned’ (Jhi:idt:lV.'bcc.aiise of issues of multicolhncaric}' and bexaiisi' criminal history is ont: 
of the.conipoi^enrs of the presumptive sentence measure (set' die Dara section). However, 
cnwimal historv has been shov;n to be an important independent predictor of sentencing 
oucconiffs beyond that captured by die presumpuve sentence in pubQshed research on bodi 
■'sraceVand federal sentencing {.Albiuiecri, 1998; Doerner iuid Demuth, 2(X)9: Feldinetfer 
and UliTier, in press; Johnson and Detsingcr, 2009; Johnson ct a!., 2(K)8; Ulmer, 2()()5). 
Thc.se .studios, along with cur analysis, did not report severe multicoliinetuicy with thc.se 
tw 0 measures; however, criminal history was notably correlated with race (Black defendants 
tend co ha'v'e higlier mean criminal hisrorv' scores).'^ Thus, any increase ui racial disparit)' 
could possibly be because juc^es (or prosecutors) put more weiglit on criminal history m 
the wake of Booker and Gall. 

Why would researchers want co control for criminal history in sentencing models 
above and bei'ond its influence through the pre.sumptive Guidelines sentence? One insv/er 
i.s that, even if criminal hi.story influences sentencing over and above the effect of Guidelines 


! f lisvuii.rWo IS SLN3PLI0 in llio USSC. cJald lilcs. 

4. The bivanaTecorreiDtico berween criminai history and presumpti',^ sentence is approximately OJS in all 
iiiric fX'rirxK. 
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ininimurns and i.s therefore -a discretionary rather than aGuidchres-dnven con.sideration of 
criminal histoiy, sentencing vatiadon explained by criminal history is not variation t xniaincd 
by race or ethnicity {or other defendant social statuses). That criminal h sti n nn >' di^t 
pare of die effect or race/etluiicity' or other characteristics indicates to us die ijnportance 
of conn'ollmg for it when w’e cry to identify the sentencing eifect or racefethnicirv' that 
is not anrihiitahle to other factors. .Also, a.s wc note, the USSC in their 'Booker models 
and several other federal scnuincing suidies include criminal htstory rn semcncing models. 
Howci'tr. as w: discuss in both the Results and Conclusion soerrons... there is Icgiuniart 
debate as to the proper method for accounting for offentlcr crimmal history in sentencing 
studies that dcscn-cs addidonal attention. •?' 

k is also important ro put the racial disparit*' Endmgs front die LiSSC’s refined model 
in broader ten'poral context. That is, how do post-^tftfie*- iev'ek of sentencing disadv.intage 
for Black malts, for example, compare with.JHack'tn^ sentencing patterns in the pre- 
PROTECT Act era, ortt'cn before the important 19.yB Koon ds^ision? Pei baps the relatively 
lowk^vvls of racial dissparity during the PROTECT Act eta were atypic;d in riie hLstory of tht: 
Ci iidelines, and po^t Boohr racial cKspari^len’els are comparable with earlier periods when 
the Guidelines were mandarorydbiid^he. PROTECT Art restrictions were not in effect. If 
this were dte case, then it wpji/&ifii5t support arguments diat die Booker and Gall decisions, 
and die increased iiidicial^dis<ft^i(^o'h diey brougiit. produced a new trend of racial disparity 
in federal sentenerngf^''-^ 

Wc attempt. ..firs.fcdo ^jlicatc the USSGs refined sentence length model (and also 
extend this ar^yscsito 'the pre* PROTECT Act era) -and then present alternative models 
that {.i) cataminc-djsisantv in the iiicarccradon and length deeisioas ss'pararcJy, (b) conrrtil 
for crimii)>al history, (c) do nor equate alternative coiifiiieinent with imprisonment, and 
(d)i's.hf«^'level.s of disparity with immigration offenses included in the models versus when 
thty <Kt excludetl. We also extend the time period comparisons of racial disparity to die 
;pre'PROTECT and the pre-Koofi eras. 

In addition, the 2010 report did not present an -analysis oi whether disparity has 
increased in sentences that depart/deviate from the Guidelines in the po^t-Booker periods, 
and it did not compare their refined model findings to time periods earlier than the years 
when the PROTECT Act svas in force (20D3-20()4). We, therefore, present an analysis of 
whether disparity' in departures (and which kinds of deparriires) has increased post^Bookir 
and post-Gail, .since judicial discretion to deviate from the Guidelines has increased post- 
Booker, and Guideiines departures have been found to be the locus ol extralegal disparity 
in re.search on ptc-Booker sentencing. 

Data 

The dara come from the U.S. Sentencing Commissions SrandarslLzcd Rtstarrh Piles, wliich 
.ire die s.ime data used by the USSC for its reports. Consistent with the USSC’s reports on 
the effects of Booker, we use the four time periods noted previoush' to assess the impact 
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of Booker: (a) cases sentenced in the pre-PROTECT Act period, which includes fiscal year 
2002 (October 1, 2001-Scpccnibcr 20, 2002) and fiscal year 2003 throiieh April 2003; 
(b) cases sentenced in the PROTECT Act period which includes die second parr.-oi hscal 
year 2003 (see f .iomore 1) and fiscal year 2tKH through June 2004, which rorrespinids widi 
the decision by the Supreme Court in Blakely v. Washington being nanded doWn 'on lane 
24, 2004 (hereafter Blakely')', (c) cases sentenced in the ^asx.-Booke7- period (lanuar\- 2005 
through Novarxbcr 2007): and (d) cases sentenced post-Crtif {Dc«rnibcf.2007 tnrough 
Seprcnibc r 2(>(4TP''’’^ The unit of analysis is each scntciiccxl ca^rV 

Dependent VaiHahles ^ 2 ^ « 

Our anah'sls exaniines the following three dependent ■v^ri^l^s for each of the four time 
periods; (a) length of sentence, (b) the impri.sQB>neneidea.«ion, and (c) the likelihood 
of receiving downward departures from the -gui^ltneS) where substantial assistance and 
nonsuhstantial assistance ("other" dcparftrfcs)^aTc.-anal)ved separately. Coefficients from 
the four sc^parart: rime: periods {pre-PR^TECT, PROTECF, early ^oU'E/wker, and 
later 'poiX-Booker) are compared usmg .•£ tesB {Clogg, ?eck«>v.a, and Karitoii. 1955; 
Paternoster, Brame. Mazaerolle^- and’ piquero, 1598). The first dependent variable is the 
sentence length ordeH-d foc-each nfft^tler (capped at 470 mondis). For die analyst's after 
Figure 2, our dependent vafiAble' differs from rhat used in the USSC 2010 report in 
that we only me tenn.s mf Impn.sonment in our analysis, v,'heieas their analysis indude-s 
months of alternative. Confinement including home detention, community amtincmcnt, 
and intcrmittelit coijfincmcnt. The USSC’s sentence length models also contain those 
who did KLof'tocciYccisnfincmcnt .scnttJiccs (c.g., ptobadon) as si'nrcncc lengths of^O” (or 
0.01, ibeCau-se O' cannot be logged), whereas our anah^ after Figure 2 do not. Because 
thevsentcnce length variahle ri skewed positively* and i-egression diagnostics indicated 
prtiibleiiiatic standard errors, w<- use the natural log cransfotmation (as did die USSC 
;^n ir^r- reports). Our other dependent variables are dichotomies; (a) incarceration = 1,0 if 
not; and (b) downward departures (of particular kinds) = 1 , 0 if not. 

Independent Vay'iablei 

Consistent *widi prior research, we control for the GuidelineS'fecommettded sentence by 
incKiding a measure of the presiimpch’'e sentence equal to die niiniiuiini months of 
incarceration recommended by the sentencing guidelines after adjusting ror any mandatory 


rOb-tifi) rC |»-tin eler PROTFCTArt/Ocfobe; I. 

1 \i I ( illiM r I f y1 1 fcr30,2003). 

f! I f n > n ^ i 1 < riove any polciiUai Wakciy 

^ K e si .n j nan 'vi d-ovsTi on January 12, 2005. and Go.'.' vvas decide'd on December 10. 
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U.S. Sentencing Commission "Refined" OLS Models of Sentence Length 

0.20 

0.10 ■ 

0.00 
-0.10 
-0.20 . 

-0.30 ■ 

■0,40 j • 

•0.50 1 


•0.60 



White Bkck 
Female Mab 

9bck ' Hispacic CXbcr 

Female Mab Feinab Male 

Othet 

Famab 


V ( 1 ) (ve-pROmrr ( 2 ) peet-mOXeCT (3) VMt-B9«ker 

(4) poit-Ar// 

Rac^Gmder Combhiatiata -.f 

Ln Length" 

Ln Length 

In Lencrth 

In Length 

Wliile Ma£ (reforoiqe) 

b 

b 

b 

b 

Wh-ro Female ' 

•0.244 

•0.275 

-0.216 ^ 

-0.340 

IflaekMAls ■ 

0.130 

0.089 

0.164 '•* 

0.217 

^ck Female 

•0.258 

-0.422 ' 

-0.300 ^ 

-0.349 ‘ 

‘'.i&paDu: Male 

•0.058 

•0.07.3 

-0.019 ■ 

0.049 

%.,.^J:fispanic Female 

•OJOl 

-0.286 ' 

-0.280 ' 

-0.177 

OOicrMale 

-0.008 

-0.097 ‘ 

0.020 ' 

-0.014 * 

Other Fetuale 

-0.432 

-0.592 ' 

-0.247 

-0.499 * 


DOLDdenolesp <.01 

' CoeHicisDt is aignifiCDDijy (lifieiEDtfroojpn^J’IUJrECr Act estnutc based on two-tailed, z-test (p <.l)5) 

^ CocflkicDt is signiGcantl)' diSerent fiompost-FROTECT Act estkoatc based on two-tailed s-test <p < .05) 
^ CosBicicnt is signifxsDtjy diflbnmtfoicpost-BooloTcstiiRte based or. two4ailcd &lc3t |p <.05) 
Models kcliidc controls Ibr a! variable raAppendHTabb 1. 


minimum trump.s (.AIbcnetti, 1998; Engen and Gaine)-, 2000; joimson and Bet.^inger, 
2iX)9; USSC, 2004b). This measure incorporatc-s the ofFcnsc severity level and the criminal 
history, and ir accounts for scaturorj' sentencing provisions {i.c., niandatori’ ininiiiiiim 
penalrie.s) tliat alFecc the final presumptive sentence. As with sentence length, we cap die 
presuinprive sentence variable at 470 months and cake the natural log c<.i reduce iiosirive 
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skcwncssA Althougfi criminal history is included in the presumptive sentt.Tce measure, we 
foUi.iw previous research (c.g., Albonccd, 1S98; Doerner and Dcmiidi, 2069: Johusen aud 
Bersiager. 2009; Jahnson et aL, 2008; Ulmer, 2005; Ulmer et al., 2010) and include an 
additional control for rhe offender’s criminal hiscoiy score. •. .rs 

We also control for the r)’pe of offense v/ith a set of dummv variables, (drug, nolenr. 
fraud, firearms, and other offenses, with property offcr.scs as the reference categt'iy). Wc 
control lor two case charactcri.stics: whether the offender was actained prior to scntcticmg, 
coded 1 if die i.iffender was detained and 0 otbenvise; and wiB?cbct-tbc individual wms 
convicted by trial, coded 1 for a trial conviction and 0 otherwise. Out sentence length 
ajial>"sts incltidt: as predictors dummy variables for wbethc# thc’-clefciid.’.nt received an 
iipw’atd. downward, or substanria] assistance (5K1) departiire:(coded 1 for these departures 
and 0 otherwi,se). 

A,s in the USSC 201 0 report’s refined mo^ls,.r^^thnicity and gender arc combined 
into a set of dichotomous categories, a practice sfimctimcs found in other sentencing studies 
as weU {c:.g., Doerner and Dcmiitb. 200§l; 1^-amcf and Ulmer, 2009: Steffensmeicr, Ulmer, 
and Kicuner, 1998). in all ;inal\"ses. i^i'e inolnde dummy varbtbles for Black males, Hispanic 
males. Black females, Hispanic females. - Whire females, ocher raee/edmicity males, and 
orJier race/edinicity females, wttk White males as me reference category. We also include 
a dummy variable for cidifeni^p. with noncinzens coded as 1. Ediicati<ni is captured widi 
four .separate durnrnFvafiahlf.s: less than high school, high-school graduates, some college, 
and college graduflitesMas the reference. 

Results 

First, wf pj.'cscilt our rcphcaiion of the USSC’s refined model, adopting their sentence 
kilgrh vsttfibk (widi nonconfincment sentences included and with alternative confinement 
counted as equivalent to imprisonment) as well as thdr coding of ai! independent variables, 
"bu.t'.v.'c extend the time period of comparison to the pre-PROTECT Act cta.^ Second, 
we present our alcernadve senreiice length models across die four dine periods. We llieii 
present similar models t>f the inciirceradon decision to compare racial/gender disparic}’ 
acros,s the different deci.sion types. Fourth, both incarceration and sentence length deci.'ions 
arc reanaly/ed without immigration offenses to evaluate the influence- of chc.se cases or 


!?. ntiT tCIsud-if ilU-r I j-<f a th*-| -'u n »i esetitf- •- until ir t ir lotr s hi- 
ill I i i I- I J i If itl ik. I I Ji ' o I z-r » oU X Jii i m •' vili s '1 rr il 

ilissi|f ijrr txL f r< IS f viUididlyi-- liy It s, 

t- 3 I re,*- --d — ti t le le'iijib B-'e 7K j- tit-- leVrtir Ml th- j t-sutnii*! - hChic-- 

l I it )ul o .si! 0 vatuesi because vve want to retain tnosis rases wTiere .511 offHicl-i ' 

1 111 0rri-r.'iillisbulii-o.'5ht“j|jlli(.\.-civ-oda piisco s-onl-ciioe 

9. ee [VI Kir '>TTac-ipf'.-i"».ffe-'ericesin recfert),'Seorsr)CJ.ngP.fcict.'Css.Ar) upefareerrheDOOkee 
n ( nr '' ^ n -)'• I (1ISSC, 20! 0) fora -desaipticri -of ali cc-din-g procedures used in 

liss: >inlvv-. 
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demographic disparities in tscntcncing outcomes. Fifltfi, wc compare posi-Booker sentencing 
to stiittnciiig practicis prior to Kaon v. (hiked States (1996) to test die validic^ that a 
return to more inantbcori'’ giiideiines will "correct" the problems wrought by booner and 
Gall. Fioaiiy, we examine the effects of race/ethnicit>''geiider categories on rlie'dilce.lilioi:>d 
of receiwng different kinds of downward deparrures/'deyiaiion.s from Guidelines-acvo,« rhe 
time periods. Our primary rocu-s is on comparing and contrasiintj out findings with tho.se of 
the USSC with regard to disparit)' connected to the racc/cthmcity-gcndcr' categories across 
the vario us time periods, and on extending the analysis of posc-5f^r raccifethnicin-'gt nder 
disparity to decisions that depart/deviate below the Gmdclines.r;^^ 

i/- 

Replication and an Abemative to the USSC 2010 Report A, 

rig'j’'e 2 show's the results ffem our replication'vpr the- models run in the USSC 2010 
report.^'-' 

The results m Figure 2 display the USSCtoodeh of seiitence length (logged) regressed 
on offender characteristics, case ptoccssuig fefetors, offense cattgo tics, and Guidedines factors 
for each of rhefoiir tune periods. 'h^Cons^tenc with previous r<“search, bodi lace-edinicin' 
a.nd gender exert sign]iica.nt effects ^patsqatcncc lengths in all time periods. Moreover, these 
results display sinuiar patterns fe^br^ by die LJSSC, wliere certain fiirins <.if disparit)' have 
increased since Bookei ai^ CaJ/i-For example, die Black imle effect decreased from 0.130 
ill the pre-PROTEGT era to 0.089 ater the pa.s,sing of the PROTECT Act, but then it 
increased to ().l(j4 imtfic wake of Booker and then again to (>.217 after Gall. Moreover, 
z tests show that thek' increases are statistically significant (see Appendix A) . Figure 2 -also 
shows thaf Whitt; female dispaiiry has increased slightly since Booker and Gall, as has the: 

Flispaaicijjiafe ^ect. 

only do .some form.s of disparity .show' increasing trends over time, but also these 
effects^are laige compared with the results published in previous senfeiicing reswrcli. For 
^■ Lexample, the Black female effect for the posc-PROTEGT era is -0.422, wliich corresponds 
to 34% tes.ser .•ccntcrcc lengths {exp[-0.422] - 1 X 100 = -34) compared with White 
males, net of controls. Interpreted substantively, this effect indicates that at the mean 
sentence length (62.6 months). Black female offenders receive sencence.s that .are nearly 
2 years (21.() months) less on av'erage compared with their VHiite malecounrerparts. Given 
rh<;' rekchv-ly narrow senre.ncing raises in the Guidelines, this is perhaps a shocldng result. 


I!' ' 1 1 usirn ny. vw; display oiily Itv:.- results for iherace-oefidercoriibirialicris. Itu 1 ji trn«' ^ ir I i 

ill 

1!. TneresultsshcwTiherearenotidemica!TCthiosep<jbiishedbytheUSSC.vVeaTt-rrr - ,-rul 

diiiorenl cxxiirig prrxrsJiJios lo Iry lootiiiiin ihocxaci rosulls of ihc USSC; yyilrioiil s j(< H( i I 
pany:rns ofrrtults are geoerallycnrisistent with those published iTVThe liSSC.a; J li>- r ii rn r - 
notacccontforthe different results 're display based on rriodeling d'lOice. In faa ut,- i i f I 
displaygreaterdisparitythantheUSSCreporLrore:<ampie,theBlacknnaieeffeCsirir uir ’ h 
gtealer in the posl-PI<OlbCI and periods than rcfxxled by ifie U99v . 
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Alternative OLS Models of Sentertce Length for Incarcerated Offenders 



■ (Ppic-PROTECT 
a(2)pogt-PRCtTECT 
EI(3)poBt-Booker 

■ (4)poBl-GaU 


Ract-Gender IJtLenph° 

In Lingth 

in Length 

Ln Length 

.h”'" N 

ft 

ft 

b 

ft 

White M^-itofeieijce) 





White Female ' 

•0.125 

•0.12S 

■0.099 

-0.109 


0.066 

0.045 ' 

0,053 ' 

0.077 “ 

, 'rfi|ack.iRemale 

0.112 

-0.115 

-0,084 '■* 

-0.075 

. F&panic Male 

•0.034 

•0.039 

-0.025 

0.011 

.'Ifispaoic Femals 

•0.162 

-0.156 

-0.132 ‘ 

-0.085 

eraierMak 

-0.004 

•0.036 

■O.OOS* 

-0.018 

Other Female 

•0.123 

•0.134 

-0.086 

■0.087 


BOITI denotes p < t)l 

' CoefRcisnt is signiTicsr.tl]' diS ; igiit ftompie-PROTBCT Ad eslinnie based onhw-tailcdz-tcst (p < .05) 
'Coefikieiil is signincantlj' diSeiect fiom posl-fKLFl’hLT Ad estiimte based od tw-tailsd ^cs t (p < .05) 
CoeSKienI is signincQnttydiQETea!firanpost-BookBrestiuBl6ba!ie(lcHihwHbulBd94est(p<.0S) 

* Modeb icclude conttols lor all variables in AppendhTable 2. 
it is thus inporlant to test the robustness of such findings against reasonable and common 
alternative rriodeiing stratcgic.s. 

figure 3 reports the results from our alternative models of sentence length ror all four 
time periods. ''■ 


hull I'.'sulls are jvaiiablc in .Appendix B. 
(.riniino/n^Y d'- Public Poliry 


16 



369 


L'..)pp 761 I'.ippxnil-.ik.ds (! 994/07/13 v1.2u Srandard I.VieX doajnisnt class) August 13. 201 1 6:3 


Ulmer, Light, and Kramer 


In scparalc models (not shown), wc reran the analysis in Figure 3 without controlling for 
criminal history to assess the independent citccc of excluding criminal hi.storv from models 
of sentence length. Wefijid that criminal historv has significant and substantial eftects above 
and beyond the presumptive sentence. A one-unit increase in criminal iusrorv resLiics in 
approximately 4% longer sentences, above that which is already captured bvthepiestiinpnve 
sentence measure. MoTeoycr, consistent with our predictions, including criminal hi.story 
explains a significant portion of the racc/cthnicity/gcndcr effects. Put difftTcnilv. criminal 
liistoiy seems to mediate a notable potdon of the Black malc.5eHx‘ct».Ht-Avtvcr, this vms 
simitari)’ true across time periods, and the inclusion or exclusion o.f Ctinunai history docs not 
change our conclusions about whether racial or ctiiaic cbsparirv increased ^■•.isi-BookerlCnli. 
Across each rime period, tlte racial/etbnic and gender disparities are apptoximarely 20% 
larger when criminal history' is not ccntrolied rnf, and these effects vary aci'o.ss different 
racial-gcndcv mca.sures. For example, althoughstriqimakhi^tory accounts for virtually none 
of the Black female disparity, Black male dh^aVky isi.itiorc than larger when a measure 
ofcriminalhjstory'isnotincludcdin thcan^'sis. On the oncluuid, oik could argue that by 
exclutiiiig criminal histoin' from thi^r "refined*’ models, die LiSSC may be overesrimariiig 
racial and gender disparities nj^all tfeie-periods because pare of die Black male effect in 
pardcular is «cplained by cripuij^J l^^tory. On die odier lund, one could argue that die 
true senceneing disadvani^ger'Of Black males is captured by not inckiding criminal history 
because its Cuidelii5ies-fea«6d,.mfluence should occur chroi^h the pi'esumptive sentence. 
Regardlcs-s, criminal -history .similanv mojiates the Black male clftict (in particular) across 
time periods. h ^ 

Aidioii'^i fWit-'afc siwcrai differences invariable selection compared vvith figure 2 {sec 
the Data sectiofi for descriprion), the most iinporranc difference between Figures 2 and 3 is 
the choice of dependent variable. Tn Figure 3, we include only cho.se offenders who actually 
redcrv’^'l of incarceration, whereas the USSC models included offenders who did not. 
'The results reported in Figure’ 3 present a S'ery differs'iit view of racial and gender disparity in 
the wake of Booker Gall. First, thesi'«is of the disparity effects arc substantially smaller. 
For example. w’ncTcas the Black male effect was U.130, 0.089, 0.164. and 0.217 acro.ts the 
four lime periods in Figure 2, they are 0.066, 0.045, 0.053. and 0.077 across the tim.c periods 
in Figure 3- in other words, remui'ing sentences of nonincarcerarion redm’es the effect sizes 
by approximately 40% in each time period, and this pattern of results is generally consistent 
for the other racial-gender effects sixes. This reduction is almost end rely a re,sult of removing 
the iionimprisonment cases — our omission of the alternadi'e confinement cases as sentence 


(3. vVealsoe:<amlned vst-ietfier criminal histcry .mocjerarestheBlackmaleeffecTby I minq s r- t i 
arwlysos (u’vsilablcor! rrxjixrsi) lh:il inloracicd ( fiminal history l)y eiKh raco-gcnck diioirr a ii , 
foun,4 a sm.ili moderation •vvherebytheenwTofcTiminal hisloiv was slighriygie-te f<>i 6lr I'l mI*- f 
Block male x 'Criminal hisicry inter&aicri termccefflci^its Vvereasfc<lov»’S;pre TfifTtCT -U.'jO-.' 
PR’OTl'CT = 0-006, post Booker = O.C'M. post Go// = 0.007. ! lowever, the differen-.- > le il r ir t u ti , 
IcifTi across lirric periods -.•'-ere not slaijslkally sigiiiricant. 
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lengths docs not change the results notably. The USSCs decision to include alternative 
ronfincmciit eases as sentence Icaigtlis therefore seems to be of negligible iiiipf«rraiies:- 

Tbe second notable change ui the pattern or results is the trends in effects over time. 
Aldioiigh the Black m;ile effect shows a similar paaern as Figure 2, where the ef&cr.<iipped 
in the post- PROTECT era only to increa.se pnsc-Bookcr and Gall, z tesK shfttv -that the 
po%x-B(ioker effect is acrual’y significantly Uss than the prc-PROTECT_crai^and there is no 
signihcjjit difference between the effects post-Call and prC'PROT£CT. In short, Black 
male disparitt" returned to the pre-PROTECT state m the wake^Bf. d'^/f-Por other raciak 
gender effects, it seems that there is actually less dispatlt)' m sehItJnee lengths after Booker 
mid Cfiil. For I'xampie, compared with White males, cite efiee# for'BUck females, Hispanic 
males, and Hispanic fem'Jes are acnially significantly less inithe Booker and Gall periods 
than in the PROTECT era. 7n no ca.« does it s<em tfiat racul^ender length disparires 
have substantially inc’^cascd since Booker and Gall^ Our’findings. however, do raise .serious 
questions about why our results diiTcr frqm th^^^thc USSC .2010 report. Ikcausc our 
dependent variable includtis only terms of iaaprisonment, does this mean rhac disparif}' in 
the incarceration decision has increased after Booker and Gall' We explore diis question in 
the next section. •4^ * 

- ' 

Incarceration Decisions 

Figure 4 reports th^ -reswlts tsf logistic regression models of the whether the offender was 
.sentenced to prison regres-Sed on the same independent varialilcs reported in Appendix 
The results ofFc| nHxcd suppon for whether inearcctadon disparities have increased 
over uni(;ii''Altlii.3uah rhe: White female effect sex-ms to have incmasal slightly, gidng from 
-0.125 iik-die pre-PROTECT era to -0.175 post-GtU, z tests $hc>w di-at none of the time 
peMr)d-<ffects are signirtcanriy different from each other. Thi.s patttrn of nonsignificant (or 
m^rgiiwllv significant) differencs’s is generally true for nearly all die tither race-gender effects 
ii^s weO but widi one exception, the Black male effect. Consistent widi die pattern of results 
for the sentence length dcci.si»>n, Black male disparity decreased in the PROTECT era b'ut 
then increased m both ihe Booker and especially the Call time peiiods. z tests confirm that 
post-Cali Black male imprisonment disparity is grcaa-t than in the previous time periods. 
I'hesi: resuics explain the (.lifference in sentence length cUspariri' between the LiSSC re|>orc 
and our models. Wliereas the)' interpret their findings as increases in sentence lengdi 
disparic)', we .show that some differences in effects are actuallycaused by increa-sed dispann’ 
in die incarceration decisi!.ui. By includii^ both imprisonment and lengdi decisions into 
the USSC’s dependent variabie, these cw'o disrince patterns of results become conHaced. 
Such re-sult.s raise questions about tbe extent to which our sentence length models in Figure 
3 arc by .selection. 


M. Trie only dilterence between the prediacfs in rigufe3and4isthe presumptive senterice variable is 
onkv.io'.d ill hiooic 4. ihc full table ofiriGirtcraijcri rcsuils is available fitt'n ihc aulhorson icquesi. 
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Logistic Regression Models of Incarceration 




■(l)pre-PROTECT 
□ (2)pofst-PROTECT 
B(3)post-Book£r 
O(4)post-<3all 


White Rbck Black lli^^cic Hiapaoic (^er Other 
Female Mala Feraak Male Feaiale Mala Female 

V’ 



<1) |n-FB01FCr (2) post-PROmiT (3) post-fppArr 

(4) voaUCntt 

Race-Cender Combinrnlons 

LnL«KUh‘ 

La Length 

Lii Length 

Lrt Length 

White Mule preference) 

b 

b 

b 

b 

WiEte-TemoiB 

•0.125 

-0.122 

-0.136 

-0.175 

BuJcMale - 

0.101 

0.046 

0.084 

0.209 * ’ 

' "Blhck Feciale 

-0.283 

-0.444 

-0.401 

-0.346 

' 'ilepsiic Male 

0.309 

0.492 

0.441 

0.400 

f'f> , Hiepanic Female 

m.245 

-0.158 

-0.177 

-0.199 

Other Male 

-0.032 

-0013 

-0.038 

0.084 

Other Female 

-0.592 

-0.573 

-0.240 

-0.368 


BOLD dCQOlea p < .01 

' Cocfilcleut is significoDily diflercnt froiD pre-PROl WJl Act estai£te based on two-tailed a-test (p < .05) 

^ CceificieEt is sigsificactly dificmt fiompost-FROIBCT Act csixnate baaed on two-tailed z-test (p < ,05) 
^ CosGlcisnt is aignificBril^ ciiffircDt Ihniipost-BooltErestiiEte baaed on two-tailed &le8t ^ < .05) 
Models include controls fbral! variables in AppentInTabb 2- 


We ran our sentence length models both with and without a fieckman uwo-step 
corcction factor, as clisci.is.sed. For the purposes of the Heckman correction, we a.tteiTipted 
to hnd exclusion restrictions and to estimate an incarceration model that was suhstan lively 
different ftoni die .sentence length model. This was difnctilc because nu.isc variabics rhac 
signiHcandy predict imprisonment also predict length, although the streiigd: of the effects 
is sometimes different. Nonetheless, our selection model included a deramy variable for 
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prcsimptivc disposiiion (despite whether the Guidciircs rccominendcd impnsorment), 
instead of (jiiidclinos muiimiim. The selection model also omitted dcfcndaiit cdiication 
because this did nut exert significant effects on imprisonment in the seie-crion predait 
model. The Black male length effects in the Heckman corrected mi}<ie! are as £)ilows 
(ai! are signiheanr at ^ < .(K)l); pre-PROTECT = 0.063, PROTECT^s' (K044, po.st- 
Bookcr — 0.048, and -post-Call = 0.0<S). In the Heckman corrected modtds. thcrhhspanic 
male effect was -0.03 pre-PROTECT and -0.02 PROTECT, and ^'i016 post-^pci^cr and 
!.).02 nosr-Gt//. The orhet racc/gcndcr effects ate compataDlc ■wnfikthesc-jn the results v.v 
present. .. V 

In suppkmcntal ana!}"scs. we also included all eases fox the font tune petiods cogtxhcr 
in models of incarcetation and length, and we includedr.mter.iction ternts for each 
race/ethnidty/gender variable times each time p^nod %wrh pre-PROTECT left out as 
a reference categtsry). Tht.se tcrm,s then allgW' u.s'^^^.-tncladc aii ca,sc.s together in one 
model with the .same error structure anii>1to‘-^amTnc differences in Black male cffcct-s, 
for example, across time pcriod,s in thd saray mddcl.'^ The results gcnctally corroborare: 
what we present in our alternative!- analwes pre^itjusly in due sentence length disparity 
for Black or Hispanic males is not'-signlficantly greater fdH-Boohr or post-Grt// than 
the [ire-PROTECr or P|^*F^CT4-eras. in fact, in the full time period interaction 
models, the increased mciarcyXfl'ilioii odds posr-G^s// for Black males d<i not attain sradsdcal 
.significance. Furthetmofe, the.se models show that the Bhick male .sentence length effects 
post-f?tf(7^fr and pcj'St'r.Grt// arc .slightly hut signihcantly less than that in the pre-PROTECT 
era. whereas Our models in hgure 3 show no significant differences between the pre- 
PROT EQT and’.p«$t'i9i!»itfT/post' Gall Black male cffocts. The Black male x Vo$t-Bookcr 
coefficient is -ft.n23. and the Black male x Vo&z-Gall coefficient is -0.017. BorJi indicate 
relatwely 'siTiat) dilferences and are likely significant primarily because of the much larger 
nhjnber i:if cases in our combined-years model. Thus, the safest diiiig to say from our 
luialvses is dia: the les'els of sentence length disparity affecting Black males seems rti be 
ncarlv identical pre-PROTECT Act, fost-Booker, and post-Grf//. However, we present 
the separate models here as our main analysis for comparability with the USSC 2010 
report, and these separate models make it easier to compare each time period with one 
iUiuthei. 

We also estimated tobit mcidels diar combined nonimptisonmenc and imprisomtien: 
.sentences, treating 0 a.« a emsoring point. The Black male effects are as follows (all are 
sigidficant at p < .001): pre-PROTECT = 0.064, PROTECT = 0.041, post-^cwilfiv- = 
0.05, and posi-Gatl — 0.07. In the tobit models, the Hi.spanic male effect changed fi'am 
-0.04 pre-PROTECT and PROTECT, to —0.03 past-Booher and 0.008 (not significant) 
post-Cali. 


i r- vVe vvot.ild like- to ifiank severdi ficipfui rcyic-.-rcrs foi suggc-sU'rig this allcnidliyc rricxfcling appiOcKii 
(.ntninolog^f < 4 ' Public Policy 
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Alte rnative Mode Isof Se ntence Length and Incarce ration WITHOUT 
immigration Offe ns e s 
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^t)etbciinll^sfql)ibLallllvd^tfelei^t^romple PROTECT .Aclesdniotg based cutw) tailed z test (p <.0b) 



iioiii|x»i PHOIKi ./tflKliiraiehdsedonliw i;ii!e<l/ l«*si(p < .05) 
leni KSKjDtruanily diltieiiiftoiii [as t Bcctei estimaig based on tv.») tailed z (es t (p < ,(bj 
■ Mcxk'is inciudeconltols lor all variables in Appendix Idble2- 

Inmip-ntivn Offenses 

Widi ininsigratitui crimes accoiinang for more chaa 25% of all federal sentences in 
ininiigrarion offenses are an important component offrderal sentencing. However, as stated, 
iliese oftense.s offer unique challenges to researchers interested in comparabilic)' with other 
crimes, iKross time, and across federal courts, in Table 1. wees'aluare vvhedier immigratioit 
oftense.s have played aroie in changing racial-gender disparm' since Booker and Gall in both 
the incarceration and sentence length decisions. 

The results in Table 1 show the racial^cnder effects for all four dme period.': across 
hc.)di till mcatc.cTadon and sentence iength decisions, excluding iiuiiiigtarion ofrmsis. for 
parsiniiuiY. we report only the race/eduiicicv'-gender effects (die full tables are available on 
request). Tlie results for the trends in disparigr in sentence length decisions, compared widi 
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those reported in Fijiurc 2, show that a substantial amount of raciaJ-gerdcr disparitv can 
be attributed to iiiimigtarion offenses. For each taciai-gender effect across the four time 
periods, immigration offenses alojie account for rough!}' 25% of the effect size, fdowes'er. 
the impact of imntigr.ation offense.svaries substantially across groups, aceoiiiituigfisr roughly 
40% of the Hispanic male and Black male effects but for only 10% of the other niale effect. 
These I'csuirs show clearly that immigration offenses offirr unique challenges to the federal 
criminal ;usticc system. Even though Hispanks comprise the ovcrH'hclming raajoritv of 
immigration ofRnders, die incluvsioii of these offenses ■without ptf^tlyraccoiinang tor the 
degree of interdiscrict variation that goes along with the umqae/disiHct policies (i.c.. use 
of fast-track dcparturc:$) used to deal with them results migtcatcr e-^ainatts of t.aci.ii-gt r.der 
length disparity dian would be the case if imraigration nffenises were excluded. 

The impact of immigration offen.ses seems to have onl'v a modest effect on incarceration 
disparity. '^’Increa.s excluding immigration offenses ^msally shows slightly (although non- 
.significant) increases in Blaek male dispan^irfrtnigc^ion crimes account for approximately 
!(])% of die Hispanic male and more thSh 4ff% oFthc Hispanic female tlispatity effects. 

Advisor^' versuf Mandatory Gfidelities:. A Broader Time Comparmn 
So far, our models have foimd'lirde sijbstantive change in sentence length disp-ariries based 
on race and gender whe]i,koi)J|»aririg the pre-PROTEC'T era with die ^oit-Booker and Gall 
eras, but there has beeff. aff iincrease in Black male incaiceracion dispaiity. Also, roughly 
a quarter of all raciakgcntTer disparities car be attributed to immigration offen.scs, likely 
resulting frorrf' the distinct methods cenain fedcr.ai districts use to handle the dramatic 
increase iH.''li'iiidtgranon crimes. 

As ehscusstfd, some coininentarors have claimed that increasing disparides post-Booker 
a^e'{:allsed^by the increased discretion afforded judges (see. for example, Gonzales, 2005; 
Rithterx 2008), and to prevent such disparity, die CiiideQn«i need to be made mandatory 
•onc^agiun. However, none of the critics of the new' advisory system Lave demon.srrated that 
thci'c was actually less disparity duringthc many years when the Guidelines were mandatory. 
More to the p<iin c, arc the PROTECT Act period and pte-PROTECT years since 2000 the 
only relevant comparisons? What about the many years prior to the PROTECT Ac: when 
the Guidelines 'W'oie also mandatory? 

Since 1096, considerable “back-and-forch” struggling has occurred between the 
Supreme Court and Congress about the proper amount of judicial discretion at sentencing 
(see Stiib [2008] for a detailed discussion). The Supreme Court decision in Koon v. United 
States ( 1 9‘K>) 'was a watershed in this scruple, and the aftermath of this decision eventually’ 
led to Congress’s actempi.s to restrict judicial .sentencing discretion even more strongly w ith 
the PROTECT Act (see Stith, 2008). Recall that in Komi, the Suprerne Court held that 
departure decisions made by district judges should be given due deference by .ippcilaa- courts 
and established that departures by judges should be esamined by an "abuse of discretion” 
standard. 
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Se nte nee Le ngth and Incarceration Mode Is Comparing Pre 
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BOLD'kno^pc^^l 

‘CoolfiricTii igiDlifontly different \m pre-.to esiimac* bas cd on two-taiiod z-rcs t ip <: r 6 ) 
• Moi^s bMJwflft (oniiols lor all rarlablei fn Appendix l-ihir^ 7 wi!h Itip eaepKoii of "Pre Sp(ii«i<e 
teeniiwi bewuse ihisiiilotiiialioii v^is iiol collocled in llic prc-feir; daia. 


TIius, prior to Koon and its modest relaxation efrestnetions <"1 judges’ ability to dcpai't 
from Guiddines, the Gv-iddincs were arguably more “mandatory" than at any other point 
in dieir history orec-pr perhaps die PROTECT era. We, therefore, tise federal sentencing 
daci fr!>m Ssral years 1994 and 1995 as a cojnparisuii time period tersus and 

post-Ga/i. If there i.s less di.sparirv' in the pn-fCaati time period compared with Booker 
and GiiU, this might mean that the post'Booker enviromnent of a<ivisor}' CLiidelines has 
fo.stered greate" di.'parit)', and it would .support calls for renesved re.striccions on judicial 

Table 2 shows the results for sentence length and incarceration decisions in the pre- 
Koon, pi.if-i- Booker, and post- Gall dmc periods. 

Fiiir parsimony; we display only' the results for die racial-gender effects {full tables are 
as'ailahle !.>ji request; note that die post-Booker/Gail effects are not identical to Figures ,5 

V<5lu. 
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and 4 because we had to omit pirscntcncing detention as a predictor.)**^ Btrginning with 
the sentence Icngdi results, it seems that the post-Booker and post-Gall disparities are 
ronsidcTably leisthart those found prior to Kook, indeed, the 'X'Tiite female. Black male, .tnrl 
Hispanic female eifects are significantly less in either die Booker or Gall [tenods than prior 
to Roon. Tn lao instance has there been a significant increase in sentence length -disp an ties 
since Koon. Put simp))’, racial and gender sentence length disparities arc kss toda\'. under 
advisor)' Guidelines, than they were when the Guidchncs vs'cre arguably dieir most rigid 
and constraining. h 

However, disparities in the incarceration decision show OMtSldcrably more stabilit)' 
among the thttic dme: periods. Of die sc.vca racial-gender c^xts shown. rJitce of diem 
(Black female. Hispanic male, iuid other male) show no slg^ficanf ch.inges. two effects 
display sign ificaiit reductions in disparity' (Hi-spanif and Either females), and only one effect 
.shows a significant increase in disparity (Blai^ maleljcdiis latter finding i.s .specific to the 
post-Call period- •s:>' 

These: findings call into question the notion that mandatory guidelines, per se, result 
in reduced racial and gender disparities. .Aldiough we do find tliat BLick m-ile incarcerarj on 
disparity has increasetl posx-Ga^ compared with the pK-IOwt period, we also find that 
Black male senr«'nce length diff'^Bntyi'has been reduced considerably. Moreover, of the 14 
racial-gender effects showii in, 'Ihl;>le2 (7 effects across two sencencingdecision$),7showrhac 
post-Booker or po.st-.fi?«i(?<;<J).4i>arities are significantly less than those found prior to Koon, and 
the other 6 cfiTecu.y.ij'h^cheral display slight (although nonsignificant) reductions in disparity. 

It should) be n'£>te''d that incarceration and sentence icr^'ch decisions are not the 
only punishlnehl. decisions thar Judges make. In feet, imicli of die political and k:gal 
coiitroyer^ies .stirrounoiing die Guidelines have pertained to departures, and preyious 
research showed that departures Iroin the guidelines are a locus of dispariw in federal 
courtSiCAlboiietri, 1998; Johnson er nk, 2008; Mustard, 2001). .As our final rest of whether 
'Booker and Gal! have resulted in greater dispariries, F^uce 5 teporrs the results fmm logistic 
nigrcsston models of whether an offender received a non.sub.stantial as-sisimce downw ard 
departure from the guidelines. 

In all time periods, there is evidence of racial and gender disparity. Black males and 
females .ire both less likely to receive an “ocher” downward departure compared with their 
Wliire male iiounrerparw, ner of controk, whereas 'White females are more likely to receive 
thi.s form of .sentencmg di.scount. The trends in the effects, however, do not show' that 
Booker and Gnli have increa.sed disparity' substantially, z tests show' tliat none of the Black 


“li rtKx'el- in Table 7 inriucje a!! vareWes fiom Figures 3 and -1 except 'whether the ottein'lei v-.as 
ill iiif ir rn’iri iMi u , . III.] Allht u-j^ li >■ eririN.Ms siicwn loliavc an elTc-Ll coiaadl anJ rx-'ridcr 
i.inr'.-iri!i..'s. inlcrnialion cn mis measure is nol available in U5SC dala in the pic“.’'.ciis'f; peti-rxi I lius. Lo 
corn|isie arrexss rinB-. |•)erlodsglrec.flv this measure was removed, 
rdl rrvxk'is arc slio'wn in Appendix i. 
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Logistic Regression Models of "Other" Downward Departures 
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BOID deooies p < .01 

' CoelEcieat is sigiitScanlly diEfeiEiit iioin[ne-PR0TBrTr Act eslioBte baaed on two-taikd »-test (p < .05) 

^ Coefiicieiit ia eiguificaBtly diffirent fioraposl-FROTGCTAct estioBte based on two-tailed z-test (p < ,05) 
^ Coefficient is signmcsiiily diffisiait IhiiiipxEt-BaoiiEr eslinute based oti twu-taibdz-test (p < .05) 
Models include controls for all variables inAppendnlhbleS. 


female effects are significantly different acro.s.s time, and this is true for the While female 
ctfeci.s a> well. The li’Kclihood of a Black male receiving thi.s sentencing discount actually 
improved signiScaiitiy in the fosz-Booker period compared with the pre-PROTECT and 
pt)5t'PROT£.CT eras. However, since Gail, this form of sentencing thspariiy has returned 
to the effect ftnind in the pre-PROTECT time period, as evidenced by the nonsigtiifican: 
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z score between times (4) and (I). Interestingly, the disparity against Hispanic males and 
femak’.s socins to have increased in the post'Gall time period only. WlKTcas Hispanic 
offenders (bodi male and female) were slightly* more likely* to receive an “other ’ downv^ard 
departiite in the pre-?ROTTiCT and post-PROTECT periods, th^/ ace significaadv less 
likely' to receive this sentencing di.scountpost-6rti'. •, 

In all. tliwe results do ntr! show that Booker and Call produced grcatcr'disparity in the 
likelihood of minority offenders to receive nonsubstantial assistance departures. In most 
cases, rile tlisparidesrctiunedto the pre-PROTECT effect sizes, aitiiougli tltsp.inic iijsp.iricy' 
docs screm to have increased since Call. It should be notes!. hpWever. that this pattern 
of increassed disparity' against Hispanics is also aiic fe>r -riibs^tial assistance tkpartures. 
Figi-ire 6 re|>nrrs the results for the likelihood of recedvmg a substaiirial assistance departure 
across the four time periods.^® 

Again, there is clear di.sparitv in the applicati^ dcpartui'c.s in ail time periods, 

.specifically for Black and Hi-spanicmalc-s. SiTnila^otht results in Figure?, wefind that Black 
mak; disparity' increased in the post-<7rtiSf penpd, But this effort is not signifie.3ndy different 
than in the pre-PROTECI periock This, is not the case fbc Hispanic males, who have 
witnessed a significant increase th dispiaruy post-Cir// compared with all other time periods. 
These results are siibstantn'elv important because, whereas inosccommencaty on the effects 
oi Booker and Grill hixs .taeiisediun how judges have reacted co dieir newfound discretion, 
little lia.s been mentitoned ilfcout how these cases may affect prosecutorial behavior. The 
results in Figure. ^,.suggc,st that drsparity against Hispanic males in the prosecutorial use of 
substantial as.s'tstanccudc'Jjartiires has increased comidcrabiy since CaU. 

1 hc jik:a tKaEptoscciitorial tiiscrc^tion, as opposed to judicial discretion, has Ixen nitirc: 
of a lofciuSiof disparity in thewakeof^twiter and Gall receives additional support in Table 3- 
■ -Prior to Booker, the USSC did not keep detailed information on different types 
ofi<;l<:nyjiward departures except ro indicate substantial assistance departures. HoM'f-ver, 
.goverimieiit'Spon.sored downward departures and even fasr-crack deparrures were arour.d 
long before United States v. Booker. After Booker, the USSC began keeping more detailed 
infoTiTiaiion on these specific departures types. Thus, in Table 3, wc model die likelihood 
of receiving a judge-initiated downward departure, a government-sponsored downward 
deparnire. or a fast riack departure in die post-Dooker and GaU time periods. The first part 
of die table siioivs diat’oodi Black and Hispanic males are particularly' ilisadvantaged in their 
likelihood or receiving a judge-initiated departure, and both forms of disparity have become 
■significandy' worse post- GaU compared with post'5e0^er. These results lend some support 
to tho.sewho claim that)'jdge.s have used their newfound discretion in discriminatory'W'.iy's. 
However, it i.s important to note that these effect .sizes for “true” judge-initiated departures 
arc con.si durably less than those found in Figure 4, which contained all three of the d; fferent 


!;? hiourc 6 indu.'Jcs nil controls srxrvvn in Appendix C hull Idbicsarc available fioin auiliors on request. 
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Logistic Regression Models of Substantial Assistance (5K1.1) Departures 
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(1) pre-PROXecr (2) post-PROtKCT (3) voaUBooker 

(4) poit-Orf/ 

Raee-Cmder CtmbbiaHtHU 

SKJ.IDep 

3A:/ f Oep 

iKl.l Dep 

SKI. 1 Dep 

White Ma:e ^refeenee) 

b 

h 

b 

b 

White female 

0.101 

0.109 

0.135 

0.175 

Hack Male • 

-OJ78 

-0J61 

-0.313 

-0.436 ’ 

'’-.Black female 

•0.057 

0.112' 

0.050 

-0.116 

Hispanic Male 

•0.489 

-0.474 

-0.482 

-0.656 

t<.. Jlispanic Female 

-0.050 

-0.037 

-0.066 

-0.157 

Other Male 

-0.113 

•0.186 

0.029^ 

-0.030 

Other Female 

0.IQ2 

0.194 

0.195 

0.233 


BOIJ)dsnote5p<.OI 

' CocGicicnt is 8igDif.eaoUy difibrcnC from pre-PROilTCT A«C cstnetc based o& two'laikd z-tcsl lj> < .OS) 
CoefBciect is significsintty diSetsnt 6Dtnpc9(.f’ROTBCT Act e&tkoate based on two-tailed z-test ip < .05) 
Cosfiiclcat is signifxantly dilfeteot £ompost-Oool(erestiaiite based on two-tailed z-test (p < .05) 
Models iccludc contiols A>r all variables in AppendixTabb 3. 


nonsuKstantial as.sistance departure types combined into the "other' downward departure 
category. For example, in both the ^osx-Booker and ^osi-Gall periods, the ctTcct for BlarV 
males iii jodge-initiated departures is only half the size of the effect for “iirlicr” dowmvard 
tlepartiires, wliichsiiggescthat prosecutor-sponsored departuitsarert-sprsiisiblefi.ir the other 
half- Moreover, the disparity against .African -Americans is considerably greater in both forms 
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Logistic Re gre s s ion Mode Is of Different DepartureTypes In the post-Booker 
Era 


Judge Initialed Deporturd' 


!1) post-SooAer 
b 

fZfpost-fia// 

'■ 7 ■ S' 

Vi'hiie FfiiiiOie 


0.124 ... ' 

1 0.0// 

BiH'dVMpr 


-0.200 

-0.341 

Biarkfemaie 



-Q.0.S0 

iiispanir Mole 


-0.213 ^ ’I' 

- 0.308 

1 llspoiilt Female 


0.119 

— U.Ui4 

Ollier Mole 



0013 

OlliprFenwk 


-.113144 

0.091 

SoveromeotipensoredD^.* 


^peaBoaktf 
•{ b 

(21 post-Gall 

b 

’/iiiife.V.ale (iefai-:ic.ej 

Wliiti^ Fenialp 


'■% 11.1)43 

-().0(:1 

[ilatk,V,ale 

■j* k r 

-0.299 

-0.599 

Black Female 


-0.499 

-0.438 

IKsponfi: Mole 

0.264 

0.110' 

Hlsponli: Female 


0.561 

0.317 

Ufliei Male 

. tv 

0.353 

0.474 

OltiiT Female 

'X- 

0.473 

0.689 



(1) po«-ftx)*«f 

(21 post-Gall 

fast-Track Uepar tweS" i 


b 

b 

VvinteMaleii^feieneb. 

WluteFcmofc 


0.274 

0.420 

likKkV,!!;^' . 


-2.580 

-3.595 

Blaoit.Fc'roaiyis 


-2.200 

- 2.902 

Hftfiifilc Male 


0.059 

-1.118 

_ 1 Kspotiis; Female 


0.148 

-1.148 



-0.511 

-1.184 

Dtiiei Female 


0.784 

0.101' 


B0LDdetK>l«[>< .01 

' (ieliiciem hvrs iiinfliraitily ilfffet?i!t fioin p05 h' esKioaie fc^as ed on ^.'o-talied 2-&st ip <. .O;-) 
Modois iddDclo (itnirois loi oil •.'ijn’.ibii's in Appc-ndix l:ib!r- 3. 


of govenimeiir'Sponiiored departures, and it has increased to a greater extent since Gall. 
Taken together, altlimigh much scholarly attention has been de>'<>red to die changes in 
judge,-:' discretion, ihe rc.suits in Figure 5, Figure 6, and Table 3 .sugfcst that the ^ost-Bookcr 
and posl-Ort// eras ’nave ob.scrvcd equal or greater changes in prosecutf'i ia! bchavioi'. 


Conclusions 

If a primary goal ot federal sentencing reform was a rediicdon of unwarranted disparity, the 
impact of the Booker! Fanfan decision on disparity is among the most important empirical 
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qucsiions Pscing sciitcrcing policy makers (Hofer, 2007). Indeed, U.S. Attorney Geneval 
Eric Holder (2009) emphasized the need for such research in roccat n mirks tf G, ng > ss 
We have provided ;in alcernadve to andescension of the USSC’s 2010 report, which loond 
that sentence iengrh disparit)' alreccing Blacde males has increased relative to die RHOTECT 
era. Our sentence length findings differ in important re.spects with the UiiG lO l 0 report, 
and our araiyses go beyond theirs to provide a more extensive and fine-grained ana.ly.sis 
of different sentencing decisions where disparity affecting Black males (and othcr.il may 
occot. , ^ 

first, in analytically separating the imprisonment decision-from'the length decision, 
find that a considerable part of the USSCs Black malc4isparirvfiiiduigs are attributable 
to rheir anafest's’ combining of the irapnsomneiic and length decisioivs inrti cuie model 
(and using OLS regression, rather than other opt®ns .such a.s tohit models). We find that 
D’ack malcincavccracion odds have stayea relatively' stable from pre-BROTECT up through 
post-Soi?«fr. Tntcrc.stingly. the prc-PROTECT:#ROT ECT, and ^om-Booker pcriod.s show 
greatet imprisonment decision disparity'' affixemg Black males tliaii the period before die. 
1996 Koon decision. Howe%'er. Black male imprisonment odds do increase significantly 
post-fr^t//. Thi.s post-Gi// increase m>^lack males' odds of imprisonment plays a big pare 
in driving the’ USSCs findings':©? greater Buck male senwnce iengdi ilisparic}'. We have 
in fact shown that post'll! aftremes in Black nusJa disparity are specifu- to the imprisonment 
decision and not to sentence lengths. This indicates that it matters agreat deal for questions 
of disparity how..(>nc*dehncs .sentence outcome variable-s, and how one deals w'ith .selection 
into unpnsontnem, as well as the issue of censoring. 

Scicoud. we find that post-GrZf sentence lei^th disparity disadvantaging Blade males 
has incfeiliKd significantly only wddi respect to the PROTECT' era, and not in comparison 
wirfeearlter periods. Notably, the \imt-Bo<ikerl Gall levels of' Black male .sentence length 
dlipafitv an^ lower than in the pre-Arww period, in addition m the [ire'PRO'I'ECT era. 
tThiis. one concludes that the ^G%t-Booker era has brought greater sentence length racial 
di.spanty disadvantaging Black males only when one’s b.asis of compai ison is the PROTECT 


Rcgjjding racial disparity, the truly unusual period in the history of the Guidelines 
may b«' the PROTECf Act era, rather than the ’goiz-BookerlGali eras. Taking the long view, 
the relatively low levels of disparity in the PROTECT period were an aiii.iinaly compared 
wnrh the earlier years when the Guidelines were also mandatoiT (particularly the ^rt-Koon 
period), as wd! as the post- years. If po.st-Sooy^cr/ racial. 'gtndc;- length disparity 
levels were comparable with or lower than levels in previous periods when the Guidelines 
were also mandat<sry, this calls into question the notion that the posX.-Booke'iGail eras of 
advisory Guidelines have produced uniquely levels of racial disparity in sentence 'engths. 

In our view, this also calls into question the need for blanket policy remedies diat woiilil 
atceiiipt to curtail overall judicial sentencir^ discretion in the name of reducing disparin' iit 
sentence lengdis. 
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Third, history has an effect on sentences independe^nt of Guideiinrs prcsuiTip- 

tivt stiifciircs, and enminai history mediates a notable portion of die Black male effect. 
The impiie'adi.tns of this mediarion should be considered forcher. On the one ii.uvd. Black 
males on average have higher criminal histories compared with White males (die B|ack«niaie— 
criminal liisroiy correlation across all years is 0.25»'wherea.s the White male-Grinuna! ni, story 
correlation is — ().29)- Thus, it could be argued that criminal history, even .its discretionary 
consideration beyond its inducnce in cstablishii^ the presumpuye sentence, captures ‘real" 
legally rtlevaat difk a-nces — difFctcnccs that arc not attribiitablG;tOifact-/g.cndcr caagiiries. 
Therefore, the ‘'true" degree of disparity is that winch is left.oVes aftet criminal history is 
taken intt: account. However, one could argue that the cona^cratioirbf criminal hisrot itst:lf 
fUs.advanrages Black male th-fendanc-s and that the “true” degree of sentencing disadvantage 
is chat which is produced by court.s’ discrenonarj'jeonsideration ot'criminai history be)'ond 
its inliucncc on presumptive sentence hecause.'^he.crm.sequence.s of such con-sidcralion fall 
harder on Black males. Furthermore, thc cnminaVTCcords of Black males may themselves 
Lx: die product of discriminaroty procc5k« a^d may be viewed suhjccdvcly ami counted as 
more .serious than those of other offenders.. Aithcuigji answering tli<“se quesrions is bey^ond 
the scope of this current anicle. jt to say that controlling for both presumptive 

sentence and ctmimal lustory likely produces lower bound esdiuaws of racial disparity, and 
our results suggest a neecfe^tn.ftjtiir^' research and policy discussions about the consideration 
ofcriminal history, boWU should be modeled propedy, and its dirterentid impact on Black 
males. Tt sh<>ul4vbc rt:(Acd, 'bowever, that criminal history mediates the Black male effect 
similarly actos!* eaebiume period and, thus, dues not account for the different trends in 
iLsparity bctwcCTUvOiir andvsis and the U5SC 2010 report. 

fijurdi, a Substanual pottion of the sentence length disparity affecting BLack males 
across’ti.m'e ts attributable to ivtmigration offenses, especially for the ‘fso&t-BookerIGali period. 
When, immigration oFenses are removed from the models, Black male sentence lengdi 
-disadvantage is notably less than when immigration of5?nses are included, ^diac is mi.ire, 
when immigration oftcnscs arc removed, there is actually significantly less length disparity 
affecting Bbck males in the ^ost-Booker/Cali periods than in the pre-PROTECT era. 
incidentally, this is also true when wc use the USSC model specification as in Tabic 1 
widiouc immigr-tdon offenses (available on request). 

Booker and especially Gall gave judges more freedom to deviate from the Guidelines. 
Thus, if judges sentence Black males increasingly more severe!}' compared with othens cost- 
Bocker/Ga!i, L.igicaih' we should view greater disparity affecting Black males {or others) in 
downv/ard departures/deviation.s. We obseive no such increase for Black males compared 
with ihe pi-f-PROTECT era. Black females arc less likely to receive overall downward 
departures ^vsi-Call (although not significantly), but there is no significant Black Female 


one icvicvvCT nolcd, 'wc need lo yvoid kilthen sink models 'wfien looking for racial disf.)arily ’ 
(.rirninolno^f l^ublie Poliey 
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di.sadvaniagc in luAge-tnitiated deviations {whereas there is for government-sponsored 
dvviarions). We also observe a greater Black male disadvaatage in substantial assLstance 
and gowriinient'Sponsored departiites than in jiidge-inidaced departures. F'lrthermiire, 
Hispanic males are significanth' less likely to receive overall downward departures? post- 
Gall compared wth the pre-PROTECT and PROTECT era.s. Howevei': a suhsrannd 
portion of this post-Crt// disparity in overall downward departures allotting. Hispanic males 
seems CO be caused by dramatic post-G»^ declines in the liLcLhoocl of Hispanic males 
receiving govexoment-sponsored and fast-track departures, two dcctsuJiis infliienctxi heavily 
by prosecutors. Ov'crali, the departure Hndings do not point . toiufiiquc and comparatively 
large: w^t-BockefiGaU taciakcthnic disparities iajudge-tfdtiated Guidelines deviations. In 
fact, greater disparit)' alTectii^ Black and Hispanic males characterizes departures decisions 
heavily influenced by prosecutors more than judg^lnitiAied depaixures. 

Must the Guidciiiies be mandatory to.ofi^.jn'Bucntia! and to constrain disparity? 
Furthermore, why might Booker and Call,aot hdvc tcsulred in iiicrexw;d disparity? Perhaps 
the Cjuidclints setvt a norm-se cdiig fiiitcdcm. (Kramer. 20<.>y) and have become: embedded 
in the eirganizational ami legal cwltiirev.of federal courts. As Reirz (2005) obse:rved, 
the Ciiidii’lines conrijnie to strtTctUfe-. ;^efal senrencing in die afwrmath of Booker — 
courts must connmie to c.3iciil3t^ and consider them .and must provkle legally defensible 
reasons for dev’ianng froi)i diem. Furthermore, state court senrencing guidelines, such as 
Pennsylvania, Minnesota, Washington. Florida, and odiers have never been mandatory, and 
the federal guidelines. tiow'havc a legal statu-s similar to such state sentencing guidelines 
(Kramer and li)lmcr,.;"20uy). Evidence exists that a m,aiot reason Rinnsylvania’s guidelines 
wt:.rt. infltffi^lidf'was" th(;;ir nornj'Setting function; They becanu' embedded in local crourt 
communities taken-foi-granted decision tools (Kramer and LUtner, 2009; Uhner. 1997). 
Althoyghsentencing d'.sparities affecting Black and especially Hispanic males, parricularly 
in incarceration decisions, still exist under Pennsylvania’s guidelines, these tlisparides have 
■been reduced over time (Ki-amer and Ulmer, 2009). 

Our study i.s certainly not the last word on the impact(s) of Booker emU its aftermath on 
federal .sentencing. We need to monitorlevels of disparity continually, and our analysis raises 
seme troubling questions. What accounts for the increase in the imprisonment odds of BL’ck 
males [lost-GW/? What is responsible for the gteawt racial disparity' -among immigration 
cases, which are clnsrered in certain districts and processed in distinctive ways? Addirional 
re.search on the role of in immigration case.s is needed. Why have Hispanic males 
become so m-uch Icxs liltely to rccd-ve government-sponsored and fa.st-tr.ick departures po.st- 
GalP. We cannot anewer the.se que.stions, but future research should continue to monitor 
more nuanced effects of Booker and Gall by evaluating sentencing outcomes fo;- specific 
types of offenders, offenses, and specific decisions. 

A diicf limitation in our study' is our inability' to address dispatitits chat might occur in 
earlier stages of case processing, such as charging and conviction pn.xresses. Our major goal 
in rhis article was to address important implications raised by the U-SSt' 2010 rein.irc, wliich 
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focused on disparity in sentence lengths, and thus sentencing-sta^ discretion. However, we 
arc acLirciy awart tiiat proscentors have alwai's piayed a crucial role in federal sentmeing. 
especially ancer the Gnidelines. Our departure analyses differentiated substaiicial- assistance, 
goveriunenr-sponsored, and fiisc-track departures from judge-initiated departirres. H^>we^'er, 
offenders' exposure to Guidelines punishments is to a great extent a product of pro.secutors' 
charging decisions and the pica agreement process, in w'hich negotiated stipulations anout 
Guidchncs-rclcvant conduct and offcnse-spcciSc behavior (which r*isc otrlovvcT the nnal 
offense kvtl) art commonplace {Shetmer and Johnson, 2010; Uh»cr^2(,»0-$; L/lnKt et al., 
20 i 0) , It has been long rtx’cgnizcd that chan^ in scntcncmg.sctBBK:s xffccc tnc distribution 
of di.sirtc tion among court iKtors {Eugen, 2009: Rdtz-, and’ it is likely that federal 
prosecutors’ decisionsandbeliaviorin thechatgmg and plea agjeemenc process liavechanged 
signiticantly in thewakeofBswii'rand haw changed in nonun ifonn wavs. Someetddence for 
this is found in our results for substantial-assignee, gcii^rnment-.sponsorcd, and tast-track 
departures. Our lack of prtscntcnce stage datamcarw that wc may be undersrating overall, 
procixss'widc disparity srcnmiing ft'oin_^fose6ucore’ charging dtrisions and pka .agreement 
behavior. If prosecutors have exiiibited a greater tendemy to consider extralegal factors in 
their charging decisions and in^cheic plira.^reeraent concessions in the [wsr-Bookcr periods, 
our analyses wotild be unable rU-'^ec^'f it. 

The USSC 2010 repojr pohitsfo greater sentence lengditlispariry affi?cring Black males 
in the pcuz-Booker/Guff'^tnu-ds, although it does not claim that Booker and Gall caused 
this increase. We.havetno Wish to impugn the USSC or its commendable attention to the 
issue of unwarranted disparity. However, based on our differing results using alternative 
proccduits.'S that aoii^reasoniible ui liglir of prior federal sentencing lirctaturc, as well as our 
rUialvsis tif . Guidelines oepartures, we question the notion tiiac Booker and G.iM. have caused 
inffrea,scs'in race/ethmc and gender .sentence length disparin' compai-ed with the full range 
ofwais.wheii rhe C.iuidelines were ni<uidacur)’. 

. do find an iinoiplained increase in Blackmales’ odds of imprisoiunenc posc-Cf/j//, an 

cmpmcal po.ssihility that the Booker report cannot discern. Thee also s«:ms to be notable 
disparity affecting Black ma'es in immigration cases. These specific situations v/arrant 
additional scrutinv and perhaps discussions of policy changes targeted specifically to those 
rwxi circLirnsrances. Consideration of where dispariries occur is fundamenrsUv imporrant to 
poUcy makers because, depending on where disparities are most prevalent, pidicy solutions 
differ. For example, based on the 20 10 Booker xe^tarz, a policy observ'er may' favor re,stricting 
the sentencing ranges in the Guidelines table to reduce the amount of sentence length 
disparity'. Howev'er, if the bulk of di.spariy is locamd in the incarceration decision, such a 
".solution” would be misguided and would do little to help reduce thi.s form of inequality. 
The same can be .said tot sugge.stion.s to “mandaiorixc’’ the guidelines (^see the Con.sumer 
Privacy Protection Act of2(!05} to reduce sentencing disparities. In addition, ifiinmigration 
ca.ses are a particularly glaring locus of sentence ler^ch disparity', bucoclier kinds of offensc'S 
are nor, then arcenrion inighr be paid to die causes of such disparity and solutions drafted 
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to target ivnmigration cases. We argue that there is insufficient empirical support for broad- 
hased policies, such as rhe Consumer Privacy Protection Act, that would globally constrain 
federal judges’ sentencing discretion as a remedy for disparit)'. Such a ptidicv would nor orilv 
be a blanket, blunt inscrumeiic solution to fairly specific loci of thspanre biit also woiild 
do nothing about prosecutorial decisions that affect sentencing outcomes (i;e., Substannal- 
assistance, g<'>vcvnment-spon.sored, and fa.st-track deparmres), winch we have shown t<' be 
as great or greater a locus ot disparity as judicial discretion. ,5 f-. 
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Response to Questions for the Record from 
the United States Sentencing Commission 


UNITED SI ATE5 SENTENCING COMMISSION 
ONf COU'MBUS CIRCLE, N,E 
SUITE 2-500, SOUTH LOBBT 
WASEEINCTON. D C. 20002-8002 
12021 502-2500 
FAS 12021 502 -16‘l') 



February 2, 20)2 


Tile Honorable Lamar S. Smitli 
Chairman 

Committee on the Judiciary 
United States House of Representatives 
2138 Rayburn House Office Building 
Washington, D.C. 20515 

Re: U.S. Sentencing Commission Responses to Questions for the Record 

Dear Chairman Smith: 

Attached please find the United States Sentencing Commission’s responses to questions 
for the record submitted by the majority and minority Members of the Judiciary Committee’s 
Subcommittee on Crime, Terrorism, and Homeland Security following the October 12. 2011, 
hearing entitled “Uncertain Justice: The Status of Federal Sentencing and tlie U .S. Sentencing 
Commission Six Years After U.S. v. Booker.” 

Please do not hesitate to contact me if you have any questions. 

Sincerely, 

cui-i. U ucO 

Patti B. Saris 
Chair 


cc; 


Ihc Honorable Robert “Bobby” C. Scott 
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Questions for the Record: Majority 

1. Judge Saris, despite the fact that the Guidelines are no longer mandatory, reducing the 
impact of the Sentencing Commission, the money expended on your commission has increased 
by 20% since the Booker decision. 

a. In this economic climate, why is the Commission spending even more money to 
generate guidelines that Courts routinely ignore? 

Response: Under Supreme Court case law, the guidelines continue to be the starting point for 
every sentence and must be given respectful weight by the court throughout the sentencing process. 
Sentencing data show that judges do not routinely ignore this responsibility, and that the federal 
sentencing guidelines continue to provide a significant gravitational pull in federal sentencing, as 
evidenced by the fact that sentences imposed for all federal offenses (for which the Commission 
collects infoimation) combined closely parallel the minimum of the guideline range,' As detailed in 
the Commission’s October 12, 2011, written statement, over SO percent of 83,000 plus federal 
offenders sentenced in fiscal year 2010 received a sentence either within the applicable guideline 
range or below' the applicable guideline range pursuant to a request by the government. 

The Commission’s workload has been significant since the 2005 Booker^ decision. The 
Commission remains a critical component of federal sentencing and continues to perform the 
statutory duties required by the Sentencing Reform j\ct. These duties include, but are not limited to, 
(1) promulgating sentencing guidelines to be determined, calculated, and considered in all federal 
criminal cases; (2) collecting, analyzing, and reporting sentencing data systematically to detect new 
criminal trend.s, to determine if federal crime policies are achieving their goals, and to serve as a 
clearinghouse for federal sentencing statistics; (3) conducting research on sentencing issues and 
serving as an information center for the collection, preparation, and dissemination of information on 
federal sentencing practice.s; and (4) providing specialized training to judges, probation officers, staff 
attorneys, law clerks, prosecutors, defense attorneys, and other members of the federal criminal 
justice community on federal sentencing issues, including application of the guidelines,^ 

The volume of cases collected, analyzed and reported annually has increased by 1 1 ,404 cases 
from 72,462 in fiscal year 2005 (the year Booker was decided) to 83,946 ca.ses in fiscal year 2010 (an 
increase of 15.8%). A series of seven Supreme Court decisions since Booker has required the 
Commission to increase its efforts to provide meaningful guidance to the courts and the entire 


‘ Average sentence lengths have remained relatively stable over the past 15 years. Over the last few yeara, however, 
average sentence lengths have decreased. The recent decrease k average sentence length corresponds to a decrease in the 
minimum of the applicable guideline range beginning toward the end of the Booker period. This decrease indicates a 
reduction in the overall .severity of the aggregate otfenses in the federal caseload. The reduction in offense severity is 
largely due to the increasing portion of the federal caseload involving immigration cases, which cfUTy lower sentences on 
average than other olTenses, and are rarely subject to mandatory minhnutn penalties. Another factor contributing the 
reduction of the average sentence length is the decrease in the rate at which courts are imposing sentences within the 
applicable guideline range. Finally, recent changes to the statutes and guidelines applicable to crack cocaine offenses 
have generally reduced penalties for such offenses, 

^ 543 Ll.S. 220 (2005). 

’ See. generally, 28 U.S.C. §§ 991-998, 
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criminal justice system, and to ensure that the guidelines continue to reflect the purposes of 
sentencing. As stated in the Commission’s ™tten statement, the Commission has promuigated 79 
guideline amendments since Booker, 40 of those in response to changes in the law, including 
congressional directives to the Commission. Those changes al-so have meant more analysis, more 
training, and more overall work for tlie Commission. The Commission’s data collection, analysis and 
reporting requirements are impacted by the increasingly high volume of cases sentenced in the 
federal system aimually; hotvever, the Commission’s modernization and refinement efforts have kept 
pace with demand.s placed on it. The Commission lias created significant efficiencies through 
automation, and has focused re.sources to increase access to its work-product. For example, in recent 
years, the Commission has reported to Congress on its development and implementation of an 
electronic document submission system that enables sentencing courts to submit documentation to 
the Commission electronically and can report that all 94 judicial districts now use this system. This 
enables the Commission to meet it.? clearinghouse requirements and provide near real-time data to the 
criminal justice community. The Commission’s exploration of new ways to use information 
technology helps ensure that policymakers have the most current data on sentencing practices and 
trends available as they consider criminal law issues. 

In 2010, the Commission significantly revamped its website. Between January 30, 2011, and 
September 30, 2011, the Commission’s website received 589,586 visits - or 2,416 visits per day. 

The website is routinely acce.ssed by all branches of the government, including the courts (23,513 
visits); the Department of Justice (10,976 visits); the United States Senate (470 visits); and the United 
States House of Representatives (312 visits), and numerous other governmental entities, schools, law 
firm.s, and other members of the public. The Commission is in the process of automating data 
contained in its annual sourcebooks, and the Commission expects access to that automated data 
through its website will be available in spring 2012. These efforts have enabled the Commission to 
undertake more projects and release the Commission’s work-product to the public in less time and 
with no increase in staff. Access to near real-time data, the Commission’s extensive research, 
training materials, and other information have efficiently and effectively kept sentencing stakeholders 
informed of changes and developments since Booker and helped provide stability to the federal 
sentencing system. 

The Commission maintains an extensive. re.search and development program'' and has released 
several sigtiilicant reports and studies in the years since Booker^ These publications provide 
comprehensive analyses and information on a variety of sentencing issues and are used regularly by 
all three branches of government, advocates, academics, and members of the public. In fiscal year 
2012, the Commission already has released a report on statutory mandatory minimum penalties as 
well as the most recent version of the Guidelines Manual The Commission anticipates releasing a 
comprehensive report on Booker and its progeny that will expand on the testimony presented at the 
October 1 2, 20 1 1 , hearing, as well as a detailed report on child pornography offenses. 

As discussed in more detail in response to Question 3, infra, the Commission provides 
extensive training to the federal criminal justice community. In fiscal year 20 iO, the Commission 


*See2t U.S.C, § 9g‘;(a)(l2). 

A list of the Coiiimi.ssion’s publications from fiscal years 2006-20 11 is attached as Attachment 1. 
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provided ongoing specialized training in all 12 federal circuits and nearly every federal judicial 
district in the country. That year, the Commission trained approximately 6,000 people on the federal 
.sentencing guidelines and related sentencing and criminal justice issues. In fiscal year 2011, that 
number increased to approximately 7,000. The Commission also maintains a telephonic “Helpline” 
that averages about 1,200 calls aimually on sentencing guideline and related issues from judges, 
probation officers, law clerks and practitioners. 

The Commission's annual appropriations have increased modestly since fiscal year 2006 (.the 
fiscal year Booker was decided), and acluaily decreased in fiscal year 2011. Since fiscal year 2006, 
the Commission has limited its appropriation requests to cover only changes in the rate of inflation 
and adjustments to persomiel costs and has not requested any program increases during this time. The 
Commission targets its annual appropriation-s requests to ensure that it can perform its statutory duties 
in the most cost-effective and efficient manner possible. 

IJSSC Annual Appropriations FY2006-FY20n 
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2. Judge Saris, regarding the composition of the Commission, why docs the Commis.sion need 2 
full-time commissioners, at full Federal salaries? 

Pvcsponse; The use of tire term "full-time'' commissioner in the Sentencing Reform Act is capable of 
mi.sinterpretatioii with respect to both the duties and overall cost of the commissioncr.s’ salaries. This 
is primarily due to the fact that the Sentencing Reform Act requires that at least tliree of the 
commissioners be federal judges. The judge commissioncr-s retain caseloads, ancillary 
responsibilities, and official duty stations in their home dish ict or circuit, and continue to draw their 
district court or circuit court of appeals salaries. 

The seven voting members of the Commission’ arc nominated by the President and confirmed 
by the Senate, The Sentencing Reform Act, as amended, provides for a Chair and three Vice Chairs, 
designated as "full-time positions" compensated at the annual rate at which United Stales Court of 
Appeals judges arc coinpensated — currently $184,500. The retnaining three part-time 


" The Commission's increase in fiscal year appropriations for fiscal year 2006 was due to the compounding of locality 
pay adjuslmciits for the DC area, and a 3% cost of living adjustment (COLA) from Congress, A higher inflation factor 
government-wide also contributed to the overall increase ftom fiscal year 2007 to fiscal year 2008. 

^ The CoiTKinission has had a vacancy in its membcrsliip since December 2010. 
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commissioners are compensated per diem at the daily rate that Court ot Appeals judges are 
compensated - currently $512.50. {The Chair must be specifically confirmed for that position by the 
Senate; the Vice Chair positions are designated for that position by the President.) A district court 
judge who occupies one of the part. -time positions is compensated per diem at the rate of the 
difference between district court and court of appeals daily rates of compensation - currently $29.17. 

While not required by statute, to date the Chair has always been a district or circuit court 
judge. The otlier judge commissioners may serve in either Vice Chair or part-time positions. A court 
of appeals judge who serves on the Commis.sion receives no additional compensation from tlie 
Commission. A district court judge who occupies one of the "full-time" (Chair or Vice Chair) 
positions receives additional annual compensation from the Commission repre-senting the difference 
between district court and court of appeals salaries, currently $10,500.00, 

Since March 2010, there have been two non-judge Vice Chairs, full-time positions (as 
commonly understood) drawing full federal salaries and benefits from the Commission, and generally 
precluded flom outside employment. Prior to 2010, and going back to 1999, there had never been 
mors than one full-time, non-judge Vice Chair, as the other Vice Chair positions were occupied by 
judges or at time.s vacant. 

The overall duties and responsibilities of the Vice Chair and part-time positions are the same; 
each Commissioner participates in Commission meetings; reviews and contributes to Commission 
w'ork-product; sets and implements Commission policies, and participates in training and outreach 
programs across the country. It is not essential to the Commission’s exercise of its statutoiy 
responsibilities that there be any full-time (as commonly understood) non-judge commissioners; 
hov/ever, these positions aie useful tc the Commission, Because full-time non-judge Commissioners 
must forego or abandon other employment,* they are available to participate in training programs, 
and to represent the Commission at bar association and other professional seminars and program.s on 
a regular basis. Their time spent "in the field" around the country provides the Commission with an 
additional and very useful source of information about how federal prosecution, plea bargaining and 
sentencing practices are occuiring, beyond what is necessarily reflected in the documentation 
received from the district courts. 

3. Judge Saris, when the Commission travels for “training”, what arc the Commissioners 
“training” for? 

a. Who gets more training, full-time or part-time Commissioners? 

b. Should full-time commissioners get more training than part-time commissioners? 

Response: Tlie Commissioners do not receive training; they provide training to fulfil! the 
Commission’s statutory mis.sions. Congress created the Commission as a body that would “devise 
and conduct, in vaidous geographical locations, seminars and workshops providing continuing studies 


See 5 U.S.C, App’x § 501. The judiciary’s regulations impleracnting this statute maybe found in the Guide to .Tudiciar)' 
Policy, Vol. 2, Part C, ch. !0, §1020.25, 
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for persons engaged in the sentencing fieid,”^ and “devise and conduct periodic training programs of 
instruction in sentencing techniques for judicial and probation personnel and otlier persons connected 
with the sentencing process,”'" Congress also tasked the Commission with, among other things, 
issuing instructions to probation officers concerning the application of the guidelines and policy 
statements.*' 

The Commission fulfills its statutory duty to provide training and specialized technical 
a.ssistance on federal sentencing issues, including application ot the sentencing guidelines, to federal 
judges (including training of new judges), probation officers, stall attorneys, law clerks, prosecutors, 
and defense attorneys by providing educational programs around the country throughout the year. 

All Commissioners (as well as Commission staff) conduct these ongoing specialized training 
programs throughout the country. The Commission continues to expand its training and outreach 
efforts, in large part as a result of Bookav and subsequent Supreme Court cases. In fiscal year 20 1 0, 
for example, the Commission conducted training programs in ail 12 circuits and most of the 94 
judicial districts. In fiscal year 20! I, the Commi.ssion trained approximately 7,000 people. In the 
coming months, the Commission plans to continue to provide training to the district and circuit courts 
on a number of federal sentencing issues, including training on the guideline amendments that 
became effective on November 1 , 2011. Commissioners and Commission staff also routinely 
participate in numerous academic programs, symposia, and circuit conferences as part of the ongoing 
discussion of federal sentencing issues. 

An evolving federal sentencing system, coupled with a steady influx of new judges, law 
clerks, prosecutors, probation officers, and defense attorneys, produces an ongoing need for effective 
training programs and materiahs. The Commission prepares and disseminates training materials and 
provides support and services to the criminal justice community on sentencing issues. The 
Commission continues to expand these offerings includii^ making more training materials available 
on its website such as more videos and other interactive materials. 

4. Why are white collar crimes departing more leniently than most other crimes? 

a. Do you believe that the Sentencing Commission has a duty to correct this disparity? 

b. How will your proposals definitively cure this defect? 

Response: The Commission is actively involved in the review of federal white collar fraud offenses 
and their corresponding penalties, and has been since enactment of the Sentencing Rolorm Act. In 
fact, the sentencing disparity between, and among, white collar and non- white collar offenders led in 


''2SU,S,C. § 995(a)(17). 

'“28U.S,C, § 995(,a)(18), 

" 28 U.S.C. § 995(a)(10), 

The Coinmi, 5 sion defines white collar fraud offenses as those which involve larceny, embeazlement, and other forms of 
theft as well as offenses involving stolen property, property damage, fraud and deceit, forgery', and offenses involving 
altered or counterfeit mstinments other than counterfeit bearer obligations of the United Slates. 
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part to passage of the Sentencing Reform Act.‘^ Congress concliidsd that “[s]cntepces that arc 
disproportionate to the seriousness of the offense create a disrespect for the law."''’ This conclusion 
ied Congress to direct the Commission to “insure that the [original] guidelines reflect the fact that, in 
many cases, current sentences do not reflect the seriousness of the offense.” " 

In 200 1 , the Commission comprehensively amended the guidelines govemmg ceonoiiiic 
crimes as part of its “Economic Crime Package.” ^ This package sought, among other things, to 
simplily the guidelines and to focus the most severe sentences on the most serious offemleis,.* The 
Commission further refined the guidelines and increased penalties for white collar ettenses in 2003 in 
response to (he Sarbanes-Oxley .'kct and the massive corporate frauds that occurred m 2001 and 2002. 
In 2010, the Commission responded to the Patient Protection Act and fiirther amended the guidelme.s 
with respect to certain large-scale healthcare fraud offenses. 

In 201 0, Congre,ss directed the Commission to review the guidelines that govern securities 
and other similar frauds, as well as fmanciai institution and mortgage fraud.'* In testimony before the 
Commission in February 2011, the Department of Justice expressed concern “based on the 
experience of some Districts, that more and more, particularly in the context of high-loss, large-scale 
fraud cases, there are not consistently tough and fair outcomes.”'*' Commission data suggest that the 
within guideline range rate for fraud offenses decreases as the amount of loss involved in the offense 
increases,^" This decrease is the result of an increase in both govermnent sponsored and non- 
government sponsored departures and variances at the high end of the los.s table."' Pursuant to the 
Commission’s coremission of evaluating feedback it receives on the operation of the federal 
sentencing guidelines from the criminal justice community, the Commission intends to focus on fraud 
offenses during its upcoming hearings both on the impact of Booker on federal sentencing and in its 
hearings regaining proposed amendments during the amendment cycle ending May 1, 2012. 

The Commission believes that the proposals set forth in its October 12, 201 1, wiitten 
statement, particulai'ly tiiose related to tightening the standards of appellate review', will help promote 
more uniform sentences throughout the country for white collar fraud and other offenses, and may 
result in fewer non-government sponsored below range sentences. If the.se proposals are coupled 
with guideline changes which address tlie concerns expressed by the judiciary, prosecutors, and 
defense counsel about the severity of the guidelines in high loss cases, they may result in few'er 
outside the range sentences. 


See S. Rep. No. 98-225 at 322S-3228 (selling forth findings of sCu<iie.s undertaken by the Department of Justice and 
private researchers on sentences given across the country tor n variety of offenses including haud). 

“ W. at 3229, 

28 U.S.C. § 994(iti). 

See, e.g., U.S. Sent’g Comm’n Press Release, Senteremg Commission Increases Penalties for Htgk-DoUar Fraud 
Offenders, Ser,ual Predators, and Ecstasy Traffickers (Apr. 16. 200l)(providing highlights of the Commission's 
eco.aomic crime package) . 

' • Id. 

See Pub. L. No. 11 1-203, § 1079A. 

TestimoRy of Preet Bharara, United States Attorney for the Southern District of New York, to the U.S. Soit’g Cemm'n, 
at 3-4 (Feb. !6, 201 1) available at wvYw.iJssc.gov. 

See the table attached as Attachment 2. 

■' Id. 
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5. Are you concerned about the growing disparity in sentence length between members of 
difference races? 

a. Does the Commission have a reason this is happening? Does the Commission have a 
working theory? 

b. How will the Commission’s proposals address this disparit}'? 

Response: As noted in the Commission’s October 12, 201 1, wTittcn statement, the Commission’s 
multi vai'iate regression analyses documenl demographic differences across time, particularly with 
respect to sentences between black male and white male offenders. This disparity has increased over 
time and is substantial, This does not mean that the Commission’s multivariate analyses prove a 
racial prejudice or motivation in the federal sentencing system. The Commission’s multivariate. 
regre.ssion analyses are useful analytical tools because they account, or control for, the effect of each 
factor contained in the analyses; horvever, there are limitations and the analyses should be read with 
caution. One or more key factors that could affect tire sentence imposed may have been omitted from 
the methodologies used because a particular factor is unknown, unav ailable, or erroneously excluded 
from the analyses. For example, the Commission’s multivariate regression analyses do not include a 
measure of the violence in an offender’s criminal past, infonnation about crimes not reflected in an 
offender’ s criminal histor)' score as calculated under the sentencing guidelines, or information about 
an offender’s employment record. Systematically extracting such information from the sentencing 
documents submitted to the Commission is extremely difficult. The demographic differences 
documented in the Commission’s multivariate regression analyses may be explained, in part, by these 
factors that are not included in the analyses. 

The Commission expects to further analyze and address these differences and other 
sentencing practices and trends in its upcoming report on federal sentencing since Booker. As it 
stated tliroughout its testimony and in answers to these Questions for the Record, the Commission 
believes that enactment of the legislative proposals set forth in its October 1 2, 20 1 1 , v/ritten 
statement will help promote more uniformity in sentencing, which may help address the demographic 
differences that have become more apparent in the post-Ztooter advisory guideline system. 

6. Judge Saris, in view of the fact that 'advisory only' guidelines have led to less and less 
guideline compliance every year, to the point that it’s now at an all-time low; and in view of the 
fact that this means more and more disparate and unequal treatment is seeping back into the 
system, don't we actually need more mandatory minimums, not fewer? 

Response: ITie Commission disagrees with the premise of this question as it assumes that more 
statutory mandatory minimums are necessarily the only response to any perceived weaknesses within 
the -post-Booker federal sentencing system. The Commission recently submitted its report to 
Congres.s regarding statutory mandatory minimum penalties in the federal system. The Commission 
believes that a strong and effective guideline system best serves the purposes of sentencing, including 
promoting consistency, transparency, certainty, and avoiding unwarranted di,5parilies. As detailed in 
its mandatory miiiiraum report, the Commission also believes that certain mandatory minimum 
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provisions apply too broadly, are set too high, or both, to warrant the prescribed minimum penalty for 
the full range of offenders who could be prosecuted under the particular criminal statute, this has led 
to inconsistencies in application of certain mandatory’ minimum penalties, specifically the provisions 
at IS U.S.C. § 924(c) (firearms) and 21 U.S.C. § 851 (drug trafficking), and with respect to some 
child pornography distribution and receipt cases. 

The Commission, however, recognizes that Supreme Court decisions rendering the 
guidelines advisory and establishing a deferential appellate standard of review’^ have incrsa.sed 
inconsistencies in sentencing practices. Specifically, the Commission has noticed an increase in 
geographical and demographic variations in sentencing since Booker, and it plans to examine these 
variations in more detail in its forthcoming Booker report. 

In fiscal year 2010, offenders were sentenced within the applicable guideline range or below 
the applicable guideline range as a result of request by the government^^ in SO percent of the cases. 
While the national rate of offenders receiving a non-government sponsored below range sentence has 
increased from 12.1 percent in fiscal year 2006 to 17.8 percent in fiscal year 2010,^'* these figures 
may be plateauing. Preliminary data for fiscal year 20! 1 show that betli the third-quarter and the 
fourth-quarter cumulative non-government sponsored below range rates were 17.2 percent, 
respectively.^’’ 

The Commission believes that if Congress chooses to exercise its power to direct sentencing 
policy by enacting majidatoiy minimum penalties, such penalties .should not be overly severe, be 
narrowly tailored to apply only to those offenders who warrant such punishment, and be applied 
consistently. The Commission also believes that the recommendations it set forth in its October 12, 
201 1, WTitten statement will help strengthen the advisory guidelines system. 

7. The Commi.ssi«n is required to analyze sentencing and to compile data on federal sentencing 
trends and practices. See 28 li.S.C. §§ 994(w)(3), 995. 'We hereby request the sentencing data 
for all individual Federal judges from 2001 to 2011. 

Response; The Commission’s response to this question is provided under separate cover. 


See Booker, supra, n.2; Gall v, Vrriteti States, 552 U.S, 38 (2007); Kimbrough v. United States, 552 U.S. 85 (2007); 
Ritav. United State.?. 551 U.S. 338(2007); Spears v. United Slates, 555 U.S. 261(2009); Pepper v. United States, _ 
U.S.^ 131 S. Ct. 1229 (2011). 

The Commission would note that with respect to most govemment-sponsoved below range sentences, these could also 
be considered “congressionaily sponsored” or “congressionally .sanctioned” below range .sentences. The Commission 
categorizes a below range sentence a,s “government sponsored” if it based or, the substantia! assistance guideline (USSG 
§5K].l) that corresponds with 18 U.S.C, § 3553(e) or pu.rsuant to an early disposition (fast track) motion (USSG §5K3.I) 
that was specifically added to the guideiines in response to tire PROTECT Act of 2003 In fiscal year 2010, 25,4% of 
cases bad a government sponsored sentence imposed; 1 1.5% pursuant to USSG 5Kf .!; 9.9% pursuant to USSG §5K3,1. 
The remaining 3 .9% w ere for other government sponsored motions. 

“ See U.S. SENT’O COMM' N, 20 1 0 SOURCEBOOK OF FEDCreAL SENTENCING STATISTICS 63 (20 10). 

’’ See Table 1 of the Commission’.? Fourth Quarter FYl 1 Preliminary Quarterly Sentencing Updated (Published 
December 5, 2011), available at www, ussc.gov. 
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S. us District Judge Richard Kopf of Nebraska has publicly suggested (ou Doug Bcrmaii’s 
Sentencing web site) that the individual sentencing statistics for judges be published. Although 
it has the data and althoogh it releases data on a court-by-court basis, the United States 
Sentencing Commission has never publicly released information on the extent to which 
individual federal judge,s sentence within or outside the Guidelines. Judge Kopf proposes that 
the Sentencing Commission annually release sentencing statistics for each federal judge who 
sentenced a significant number of offenders during that year. He argues that now that the 
Guidelines are discretionary, the public, and scholars .should be able to sec how that discretion 
is applied, “In short,” the Judge wrote, “it is time for federal sentencing judges like me to pay 
the piper.” 

You were asked during the hearing if the Sentencing Commission would release sentencing 
data on individual judges. Y'our response was that the Commission docs not release identifying 
information on individual judges. You stated, “I think at this point the Judicial Conference has 
that policy and we do as well.” Hearing, at p. 59-58. 


a. Why doesn’t the Sentencing Commission publish the sentencing data for individual 
judges? 

Response: Questions 7 and 8 collectively raise two interests with re.spect to sentencing data: (1) the 
use of sentencing data for purposes of policymaking, and (2) the use of sentencing data for research 
and analysis puiposes. Among the Commission's duties under the SRr\ is to “establish sentencing 
policies and practices for the Federal criminal justice system that reflect, to the extent practicabie, 
advancement in knowledge of human behavior as it relates to the criminal justice process,” " the 
policymaking aspect of the Coimnission’s statutory obligations. Congress also envisioned that the 
Commission wouid “setv'je] as a clearinghouse and information center for the collection, preparation, 
and dissemination of information on Federal sentencing practices,”^^ the research and analysis aspect 
of its statutory obligations, fhe Commission historically has not released information to the public 
that wouid identify a specific judge (or a specific case) because the release of such information is not 
necessary to fulfil! the statutory duties given to it by Congress under the SRA. The Commission 
occasionally review's sentencing practices at the individual court level when fulfilling its statutory' 
mandates and it can understand that Congress also would want such information as it formulates 
sentencing policy. The identity of a specific judge, however, serves no useful purpose in 
policymaking nor does it add value to research and analysis of sentencing practices and trends. As 
such, the Commission does not use judge-specific identifying information in its policymaking. 

The Commission’s independent determination to not release judge-specific identifying 
information is consistent with a practice established by the Administrative Office of the United States 
Courts (AO) dating back to 1 974 under which the provision of statistics regaiding individual judicial 
workloads to the public w'ere done on an “impersonal basis.” In 1988, the Commission and the AO 


“ 28U-S,C, §991(b)(!)(C). 
^’28U,S.C. § 995(a)(12)(A). 
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entered into a Memorandum of Understanding that embodies the praetice of maintaining 

confidentiality of judge-specific identitying information. That MOU remains in place and the 
Commission does not believe that it is necessary to alter the MOU at this time. 

The Commission continues to believe that the release of judge-specific sentencing 
information is not neces.sary to fulfill its statutory requirements, even after enactment of the 
PROTECT Act or the Booker decision. First, knowing the identity of an individual judge is 
irrelevant to the analyses undertaken by the Commission or the thmiulalioji tsl'guideUne nme-nJmwts 
specifically, or sentencing policy generally.*’ Second, the idemuy ol a specific judge does not llirthfer 
the Commission’s mandate to act as a clearinghouse and inftirraation center the coUeelidn, 
preparation, and dissemination of information on federal sentencing practices.' Third, the 
Commission believes tliat releasing such information publically’' could lead to the possibility of 
misinterpretation because sentencing decisions often are based on facts and circum.stances not 
appropriate for public release (for example, the sentencing decision may reflect the degree to which 
the defendant cooperated with the government). For all of thc.se reasons, the Commission continues 
to believe that the release of judge-specific identifying information is not necessary for the 
formulation of sentencing policy by Congress, the Commission, or any other stakeholdei . 

b. Of what relevance is the position of the Judicial Conference on this matter to the 
Sentencing Commission? 

Response; As indicated in the response to question 8(a) supra, the Commission made an independent 
determination that release of judge-specific identifying information was not necessary to meet its 
duties under the SRA. Specifically, the Commission notes in its Public Access to Sentencing 
Commission Documents and Data that “[pjroviding public access to non-confidenlial sentencing 
information is consistent both with the letter and the spirit of the Sentencing Reform Act of 1984.” 
Because the Commission is an independent agency located wdthin the judicial branch and must rely 
on the work-product of the courts to meet its statutory goals, the policies of the Judiciary with re-spect 
to release of that infonnation are important considerations for the Commission, but they do not 
ultimately dictate the Commission’s decisions on what information it releases publically. 

c. Ts the Commission not publishing sentencing data on individual judges because of the 
opposition of the Judicial Conference? 


“ The MOU is available on the Commission’s website, www.ussc.gov. 

® See 28 U.S.C. § 991(b){l)(C) requiring the Commission to “establish sentencing polioies and practices for the Federal 
criminal iustice system (hat reflect, to the extent practicable, advancemenl in knowledge of human beliavior as it relates to 
the criniinal justice process,” Compliance willi this directive is not fiirthered by knowing the identity of a .specific judge. 
See 28 U.S.C, § 995(a)(l 2)(A). 

Question 8 and its subparts ask about issues associated with public release -of Judge-specific identifying information. 
This is different than release contemplated by (he provisions added to 2S U.S.C. § 994 (w) which contemplate requests for 
identifying documents and underlying data by Congress or the Aborney General, A.s such, the Commission is responding 
to your questions based on public release of judge-specific identifying information. 
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Response: As indicated in its responses to questions 8(a) and 8(b) supra, the Commission has made 
an independent determination to enter into an MOU with the AO to maintain confidentiality of 
identifying information contained in the Commission’s datasets. 

d. The Judicial Conference recently approved a one-year pilot program with the GPO to 
grant public electronic access to judicial opinions. The press release stated that ‘‘The Judiciaiy 
continually has sought ways to enhance public access to court opinions, Given this policy of 
granting access, what objection does the Sentencing Commission have to publishing to the 
public sentencing information on an individual basis? 

Response: The Judiciary’s determination to provide access to court, opinions through the 
Government Printing Office is not analogous to the Commission’s statutory obligations, and does not 
impact the Commission’s determination that the release of judge-specific identifying information is 
nof necessary to meet its statutory obligations. 

e. Would the Commission object to publishing the departure data from individual 
judges in a way that redacted their names? 

Response: The Commission refers back to its response to Question 8(a), For ail of the reasons , 
articulated in that response, the Commission believes that it is not necessary to make available 
publically judge-specific identifying infonnation. xAt this time, the Commission believes that the data 
it makes publically available strikes the appropriate balance and fulfills its statutory obligatioris. 

f. Do you believe that by maldng Individual sentencing statistics available, federal judge.s 
wilt be held publicly accountable for the exercise of their new found discretion? And that might 
have the benelicial effect of causing Judges to think more deeply about the sentences they 
impose and explain more clearly the reasons for those sentences? 

Response: Question 8(f) suggests that in a post-/?ooter wwid. there is less thought going into the 
sentencing process when in fact, that is not the case. Every sentencing is conducted in public and the 
courts must articulate the reasons for the sentence imposed in open court.^^ Sentencing courts must 
consider each of the sentencing factors set forth in 18 U.S.C. § 3553(a) and explain how they have 
factored into the ultimate sentence imposed, and such judgments are subject to appeal if this process 
is not followed. Publically releasing judge-specific identifying information will not alter the statutory 
obligations that courts already have at sentencing. 

g. Perhaps more importantly, armed with this data, outside scholars who seriously study 
these things will be better informed and therefore better able to provide a reasoned critique of 
the federal sentencing process in this [Jost-Booker world? 


http://www.gpo.gov/pcliVnewS'medi3i'prcss/l lnews23.pdf. 

See 18 U.S.C. § 3553(c). A coail may limit the rea.sons itches inopcncouit for imposing a certain sentence, For 
example, the sentencing decision nay reflect tlie degree to which the defendant cooperated with the government. 
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Response: As reflected throughout the Commission’s responses to this series of questions, the 
CoiTimission beiieves that its policies and practices with respect to the public release of sentencing 
information strikes an appropriate balance and ensures that the Commission is meeting its statutory 
obligations. For example, the Commission annually makes available for public use its 
comprehensive datasets through the inter-University Consortium for PoUticai and Social Research 
(absent identifying information). Data from this source can be used freely and manipulated as the 
individual researchers need for a particular project. From time-to-time, the Conitnission also may 
make available datasets of other non-confidentiai information which it has compiled in the course of 
conducting research, in support of policy development or in otherwise performing its functions, it is 
the Commission’s opinion that, at this time, expanding availability of these datasets to include judge- 
specific identifying information would not further (he formulation of souitd sentencing policy or 
result in more efficient research and analysis. 

9. You were recently interviewed, and that interview wa.s published on “The Third Branch”, 
the website of the U.S. Courts. In the interview you revealed that a recent study of Federal 
district judges found that 70% felt that the penalties for receipt and possession of child porn 
were too high, “a sentiment likely responsible for a more than 40% variance rate.” 

a. What is you ba.si:S of belief that Federal district judges feel child porn sentence 
guidelines are too high? 

Response: In 2010, the Commission sent a comprehensive survey to 942 federal district court judges 
with active sentencing dockets on a wide range of sentencing policy issues. The Commission 
received responses back from 639 federal district court judges. In the 2010 survey, the Commis.sion 
asked judges whether the guideline range was “generally appropriate” for a variety of offenses, 
including possession of child pornography. Seventy percent of respondents to that question stated 
that they found the guideline range for child pornography possession to be “too high.’” ^ This 
response, coupled with the 42.4 percent non-government sponsored below range rate of sentencing in 
the post-Ga// period, suggests to tire Commission that many federal judges feel the guideline 
penalties are too high for possession of child pornography. 

b. Do you believe that law enforcement of the United States, as it applies to child porn, 
should depend on the “sentiment” of U.S. judges about the severity of the .sentences? 

Response: The Commission’s testimony did not suggest that federal law enforcement with respect to 
child pornography offenses should be based on the sentiment of United States judges about the 
.severity of these sentences. Federal judges have never indicated to the Commission that these cases 
should not be pursued by law enforcement; rather, judges have opined on the severity oi the 
sentences for these types of orfen.ses. 

The Sentencing Reform Act requires tlie Commission to review and periodically amend fee 
federal sentencing guidelines “in consideration of comments and data coming to its attention.”^' In 


’’ U.S. Semt’o Comm’n, Re.sui.ts of Survey of united States District Iinrc.Rs January 20 iO through March 
20 10, Question 8 (2010), 

” 28 U.S.C, § 994(5). 
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fulfiiling its duties, the Commission is required to “consult with authorities on, and individual and 
institutional representatives of, various aspects of the Federal criminal justice community ...” 
including probation officers, the .Tudicial Conference of tlie United States, the Department of Justice, 
representatives of the federal defenders service, and others.'^ As such, the Commission is statutorily 
required to consider the views of judges on die operation of the federal sentencing guidelines. The 
Commission has received requests from the Department of Justice to review the child pornography 
guideline, and the National Center for Missing and Exploited Children also has indicated that an 
examination of this guideline may be appropriate. The Commission is undertaking a review of child 
pofnography offenses and expects to release a comprehensive report sometime in Ihe coming months. 
As part of its review of these offenses, the Commission is planning a public hearing on child 
pornography offenses in February 2012. 

c. Do you believe that the .sentencing guidelines for child porn posse.ssion and 
distribution are too high? 

Response: As indicated in the Commission’s responses to questions 9(a) and 9(b), the Commission is 
in the process of preparing a comprehen.sive report on child pornography offenses and the 
accompanying penalties. The Commission believes that this report will provide the most current 
information on these offenses and help policymakers determine appropriate sentences for these 
offenses. 

Id. You have proposed a system of "prcsuniptive" guidelines, but have not offered us specific 
statutory language for implementing such a system. Will you submit .such language to us within 
60 days so we can analyze it? 

a. How is it permissible under Booker, Gail, Rita and their progeny, in particular Nelson y. 
United States, decided in January 2009? There, the Supreme Court said point-blank, 
"Our cases do not allow a sentencing court to presume that a sentence within ihe 
applicable Guidelines range is reasonable." How can we square that language with any 
proposal for "presumptive" guidelines? 

b. It's well known that Congress did not want an advisoi-y system. Such a system wa.s 
proposed and considered at the time the SRA was drafted, and specifically rejected. Yet for all 
this time - again, nearly seven years ~ the Commission has never so much as sugge.stcd 
bringing back the regimen Congrc.ss chose. Instead it has sat in total silence as, every single 
year, for want of any binding power; the guidelines have been increasingly shunted off to one 
side in courtrooms all across the country. There arc tho.se who might suspect that the 
Commission's silence is not a product of lassitude, but an indication that the Commission itself 
simply ha,s no enthusiasm for mandatory guidciiiics. 

c. Is that true? How would you answer such suspicions? And are you personally 
committed to full restoration of the rule of law in federal sentencing? 


Id. 
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Response; The Commission is responding to questions 10(a-c) collectiveiy. First, the Commission 
disagrees with the characterization that it has sat in “total silence” since the Supreme Court decided 
Booker. As detailed in its witten statement and the responses to these Questions for the Record, the 
Commission has been actively undertaking its duties under the Sentencing Reform Act and making 
significant contributions to the nation’s sentencing policy. 

In 200.5 (one mouth after the Booker deci.sion) and again in 2006 (one year after the Booker 
decision), the Commission testified before Congress that the system was relatively stable but 
proposed specific recommendations to Congress to improve the advisory guideline system. The 
Commission also issued a comprehensive report on the impact of Booker on the federal sentencing 
.system a year after die decision. In the years since Booker, Congress has taken a,ction on only one ot 
the Commission’s recommendations.^^ Until receiving these Questions for the R.ecord, Congress lias 
not asked the Commis.sion to revisit its proposals, propo.se additional options for ad.dre.ssing Booker, 
or assist Congress in responding to the seven Supreme Court decisions that have been issued .since 
Booker. The Commission remains ready to provide Congress with assistance in exploring the options 
it presented in 2005 and 2006, or any others Congress identifies, as well as other issues associated 
with Booker and federal sentencing. 

.Although Congress has taken no specific action to address Booker and its progeny, the 
Commission has acted. In the intervening years since Booker, the Commission has tuideilaken a 
number of important steps on its own to stabilize the federal sentencing system and to fulfil! its 
statutory duties under the Sentencing Reform Act. It has provided near real-time data on sentencing 
trends and practices, assisted Congress and other policymakers on the development of sentencing 
policy, undertaken a rigorous re.scarch agenda, trained thousands of judges, probation officers, 
prosecutors, and defense counsel on the gijidelines, and promulgated 79 amendments to the federal 
sentencing guidelines, 40 of which were in response to changes in the law, including congressional 
directives that reflect the Commission’s commitment to the goals of the Sentencing Reform Act. 
Immediately after Booker. Uie Commis.sion began educating courts and practitioners on the “3-ste|i” 
approach to sentencing and subsequently codified the 3-step approach in the Gvideline.^ Manual. 

With respect to question 10(a), the Commission’s proposal pacLage does not reinstate 
“presumptive” guidelines as they existed prior to Booker. Rather, the proposals consistent with the 
Booker line of cases - set forth certain legislative adjustments to the current system; First, the 
Commission recommends that Congress ensure that the guidelines receive appropriate weight at the 
district court level. Second, consistent with Rita, the Commis.sion recommends a presumption of 
reasonableness apply ut the appellate level. Rita permits, but does not require appellate courts to 
adopt a presumption of reasonableness for within range sentences. The Commission believes that 
requiring a presumption of reasonableness at the appellate level may provide more consi.stenl 
sentencing outcomes and practices throughout tlie system. It tvould also assist in ensuring that the 
federal sentencing guidelines be given due respect during sentencing. Third, the Commission 
recommends that Congress direct sentencing courts to provide greater justifications for sentences 


” In 2005, Congress enacted changes to 28 It.S.C. § 994(w) that set forth what documents sentencing coiiits are required 
to send to the Commission. Pub. L, No. 109*177 (2006). 

See USSG App. C, amdt 74 1 (2010), The Commission also filed amic-us briefs in Rita., .supra n.22, and Diiion v. 
United States, U.S. , 130 S. Ct. 26S3 (2010). 
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imposed tlie fijrther the sentence is from the olhersvise applicable guideline range, which is consistent 
with Rita and Gall. As the Court noted in Gall, “We find it uncontroversial that a major departure 
should be supported by a more significant justification than a minor one Finally, the Commission 
recommends that Congress address the Kimbrough and Spears decisions and create a heightened 
standard of review for sentences imposed as a result of a “policy disagreement” with the guidelines. 
The Commission believes that each of these proposals is consistent with current Supreme Court 
precedent and would improve the ability of the advisory guidelines system to achieve the statutory 
purposes of sentencing. 

Finally, with respect to question 10(c), the. Commission stands ready to work with Congress 
as it engages in its review of federal sentencing policy and to provide any assistance Congress m.ay 
need. The Commission believes its legislative proposals will promote a more effective and uniform 
sentencing system and could be implemented with minimal burden on the criminal justice 
community, At the same time, the Commission continues to work on its upcoming Booker report that 
will significantly expand on the data and analyses presented in its October 12, 201 1, WTittcn 
statement. 

1 1. Judge Saris, you indicated in your testimony that the Commission is thinking about 
proposing "presumptive guidelines," which would be something of a cross betrveen advisory 
and mandatory guidelines. When the Commission produces a plan for "presumptive 
guidelines," would you also produce for comparison, and for our con.siderati«n, a mandatory 
guidelines plan? We will be better positioned to write legislation, and we'il be more informed, if 
we could look at both proposals sidc-by-sidc. Will you commit to having the Commission 
formulate a plan for re-instituting mandatory guidelines and agree to submit that to us within 
90 days? 


Response: The Commission is actively engaged in writing its Booker report that will expand on its 
October 12 , 2011 , written statement and include analyses of various options available to Congress for 
addre.ssing the Booker decision. The Commission continues to believe, as stated most recently in its 
mandatory minimum report and at the October 12, 2011, hearing that a .strong and effective 
guidelines system is the best approach to meeting the goals and purposes of sentencing. 

The Commission will fulfill any congressional request for assistance in drafting a legislative 
proposal that would result in a “mandatory" guidelines system consistent with the Constitutional 
holding in Booker, or any other option that Congress wishes to explore. The Commission suggests 
that congressional staff contact Commission staiT to request any drafting assistance, as well as to 
provide information on any elements Congress believes .should be included in a proposal that would 
reinstitute mandatory guidelines in a way consistent with the Constitution. 

12. Under the original Sentencing Reform Act, wc had the rule of law. Now wc hatte the rule of 
discretion — to the extent "di.scrction" can be thongbt of as a "rule." Your proposal for 


15 


See Gall v. United States, 552 U,S.38, 50 (2007). 
Id. 
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presumptive guidelines seems to take us half way back to the rule of law without ever really 
getting there. 

a. Why shouldn't we just do what Justice Stevens and the other Booker di.ssenters 
suggested and reinstate mandatory guidelines? The government would need to prove beyond 
re.asonable doubt facts that would take the sentence above the top of the range, but so what? 
Such cases arc comparatively rare, and where they exist, why shouldn't the government have to 
meet that burden? 

b. Isn’t it worth it to have settled rules - real rules - that the parties can count on? 
Shouldn't the rule of law be more than merely an aspiration or a half-way measure? 

Re.sponse: The Commission is re.sponding to Questions 12(a) and (b) colieotivcly. 

In Booker, the Supreme Court held that the imposition of an enlianced sentence under the 
federal sentencing guidelines based on the sentencing judge’s determination of a fact (other than a 
prior conviction) that was not found by the jury or admitted by the defendant violated the Sixth 
Amendment. Booker w^ould require that, under a mandatory guideline system, not only would facts 
that increase the sentence above the top of the applicable guideline range have to be found by a jury 
or admitted by the defendant a.s the question suggests, but also any facts tliat establish an increased 
guideline range would have to be found by a jury or admitted by the defendant. 

As the question indicates, sentences above the applicable guideline range are relatively rare, 
consisting of 1.8 percent of offenders .sentenced in fiscal year 2010. However, 77,9 percent of 
offenders sentenced in fiscal year 2010 (56,789 of the 72,878 cases with sufficient documentation to 
conduct this analysis) received an increase in the applicable guideline range because a Chapter Two 
specific offense characteristic, Chapter Three upward adjustment, or an increased base offense level 
based on drug quantity applied. In a mandatory guideline system, the facts that triggered each of 
tbe.se upw’ard enliancements and adjustments w'ould have to be found by a jury or admitted by the 
defendant to conform to the requirements of Booker. Such a system, as discussed by .Iiistice Breycr 
in the Booker remedial opinion, “would nonetheless affect every case.”"'* This system would require 
a number of changes to the statutory framework created by the Sentencing Reform Act and the 
corresponding federal sentencing guidelines, which most likely would require a period of time before 
they could be fully implemented by the Commission and fully adapted to by Ore federal criminal 
justice system.''^ 

The Commission also notes that Congress alway.s envisioned a system in which judges would 
have discretion to impose a sentence outside ot the guidelines. Throughout the legislative debate that 


Booker Hi 248. 

See Justice Breyer’s discussion, id. af 248-49, of the statutory provisions created by the Sentencing Reform Act that 
would not be compatible with such a system. 
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led to the ultiniaie passage of the Sentencing Reform Act, Congress included provisions for judges to 
exercise discretion to sentence outside the guidelines system.^^ 

13. The Supreme Court has suggested that a guidelines system would have to be accompanied 
by, in some instances, submission of sentencing facts to the juiy for a finding Beyond a 
Reasonable Doubt. But as E understand it, your proposal includes no such provision. Isn’t it an 
open question at best whether the Supreme Court would approve it without that provision? But 
if we adopt a beyond a reasonable doubt test, why shouldn’t we go the whole way toward 
restoration of the SRA? 

Response: As your question suggests, and as discussed in question 12, any mandatory guideline 
system would require that facts that trigger upward enhancements and adjustments under the 
guidelines would have to be found by a jury beyond a reasonable doubt standard or admitted by the 
defendant. As Justice Breyer noted, a system such as the one suggested in Questions 12 and 13 
would implicate other aspects of the criminal justice process .such as the decision whether to go to 
trial, the content of plea negotiations and the role of the judge in sentencing.'^'* The Commission 
notes, as did Justice Breyer in the Booker remedial opinion, that the system created by the Sentencing 
Reform Act did not require proof beyond a reasonable doubt for facts a judge relied on at 
sentencing.'*' 

14. On the other hand, the presumptive guidelines proposal doesn’t go far enough, A 
presumption Is a presumption, not a rule. The Guidelines as Congress envisioned them in the 
SRA were rules. Of course they were rules with exceptions (departures), but the exceptions 
were also governed by rules. Wouldn’t it be better to restore the riile-of-law system we had, 
while perhaps expanding the rules covering departures? 

Response: The Commission imderstands this question to ask about the system suggested by Justice 
Stevens in the merits portion of the Booker opinion. The Commission refers back to its answers to 
Questions 12 and 13 in response to this question, as well as its 2005 and 2006 testimony and its 2006 
Booker report. The Commission intends to re-cvaluate the various options described in those sources 
in its forthcoming report on Booker. In the interim, the Commission believes that the legislative 
proposals it provided to Congress in its October 12, 2011, wTitlen statement, which are derived from 
Supreme Court case law that has developed over the past few years, may help the current advisory 
guideline system better meet the statutory purposes of sentencing set forth by Congress in the 
Sentencing Reform Act. 

15. Relatedly, do we really want to saddle the district and appellate courts with having to figure 
out and adjust to the third new-and-improved sentencing overhaul in the last 24 years? 
Wouldn’t we be asldng for years mor e of confusing and conflicting results as courts wrestled to 
figure out in concrete terms what a "presumptive guideline” actually is? 


For detailed examination of the legislative history of the departure provisions of the Sentencing Reform Act, see U.S, 
SBNTto COMM’N, Rh'PORT TO CONGRESS: DOWNWARD DEPARTURES FROMTtlE FEDERAL SENTENCING GGIDELJNES (IN 
RESPONSE TO SECTION dOl(M) OFPUB. L. 108-21) App. B (2003). 

Booker at 254-55. 

"M at 25 1-52, 
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a. Even now, almost seven years after Booker, the courts are showing considerable 
disagreement about a host of questions, including what is substantive seiitciicing review versus 
procedural review, and when and under what circumstances the former is even permissible. 
Wouldn't your proposed hybrid system essentially guarantee more years of doubt and 
confusion? All at a time when the courts are already overburdened with runaway litigation? 

b. With all respect, isn't the presumptive guidelines proposal just the advisory guidelines 
in another form? Even assuming the courts would understand the change, what guarantees can 
you give the Committee that the defects of luck-of-the-draw sentencing would really be 
remedied, rather than just being papered over? 

R.cspon.se: Question 1 5 raises a number of issues associated with tederal sentencing policy since 
Booker and the various options avaihabie to address the Booker line ot cases. Ihe Coraitiissioii 
believes that these important questions should be answered as comprehensively as possible and 
intends to do so in its upcoming Booker report. In the interim, the Commis.sion believes its 
legislative proposals, which are derived from Supreme Court case law' that has developed over the 
past few' years, may help the courts resolve their differences regarding certain aspects of federal 
sentencing, including the weight to be accorded to the guidelines at the district court level, the 
amount of explanation or Justification a decision that deviates from the guidelines on policy grounds 
should contain, and the corresponding level of scrutiny that such a decision should receive at the 
appellate level, and the unifomi application of a presumption of reasonableness by appellate courts 
when reviewing a sentence imposed within a properly calculated guideline range. These changes 
would not shock the system as suggested by Question 15 and may help promote the stability, 
certainty, and transparency that Congress desired when it passed the Sentencing Reform Act. 
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Questions for the Record; Minority 

1) Your written testimony reports that average sentence lengths have remained relatively 
stable, but that there has been a decrease in average sentence length over the past three years 
and that this “can he attributed to” 1) “a reduetion in the overall severity of the aggregate 
offenses in the federal caseload” due to increases in the portion of immigration oflenses, which 
carrv lower sentences, on average, than other offenses; and 2 ) “a decrease in the rate at which 
courts are imposing sentences within the apphcable guideline range,” (p. 7, 22). 

(a) Do these two factors fully explain the decrease in sentences in recent years, or have 
other factors, such as changes to the statutes enacted by Congress and the guidelines 
promulgated by the Commission, for example, the changes to the crack cocaine 
statutes and guidelines, also contributed to the decrease? 

(b) If so, to what extent, and which factor has had the greatest effect on reducing 
sentence lengths - a reduction in the overall severity of the aggregate offenses in the 
federal caseload, a decrease in the rale at which courts are imposing sentence, s within 
the applicable guideline range, or changes to statutes and guideUnc,s applicable in 
cases involving crack cocaine? 

Response: As indicated in the question, and the Commission’s October 12, 20i 1, wiitten statement, 
there are a number of factors that contribute to the average length of sentence reported by the 
Commission, including the composition of the docket for a given time period, prosecutorial 
initiatives and decisions, the sentences imposed by courts, and otiier factors. Quantifying precisely 
all of the factors that contribute to the average- sentence length for any given year is complex and 
imperfect. 

In the past four fiscal years, the average sentence length for all offenders has be-en as follows. 
50.0 months in fiscal year 2008, 47.2 months in fiscal year 2009, 44,4 months in fiscal year 2010, and 
42.9 months in fiscal year 20 1 1 This represents a decrease in average sentence length of 7. 1 
months - or 14.2 percent - from fiscal year 2008 to fiscal year 2011. The table below shows these 
average sentence lengths during each of the four fi.sca! years and then shows the average sentence 
lengths when immigration cases and cases receiving Early Disposition Program (EDP) departure.s are 
excluded. Finally, the table shows the average sentence lengths for the remaining cases (i.e., non- 
immigration/non-EDP oases) when cases receiving a non-government .sponsored below range 
sentences are “resentenced” at the minimum of the applicable guidelines range. These analyses show 
that the increase in the immigration caseload has had a substantially greater impact on reducing 
average sentence lengths than the increase in the number of non-government sponsored below range 
sentence,? in non-immigration/non-EDP cases. 


" The Commission is including information in this response for Hscal year 20 1 1 but notes that the data is preliminary 
only and subject to change as the Commission completes the dataset for publication of the fiscal year 2011 anmiai report 
and sourcebook. 
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Average Sentence Length j 

In Months 1 

2008 

2009 

2010 

2011 

All Cases . 

50.0 

47.2 

44.4 

42.9 

Excluding 
Immigration and 
Early Disposition , 
Program (EDP) 
Cases 

63.4 • 

62.4 

, 59,6 

57,9 

Excluding 
Immigration and 
EDP Cases and 
“Resentencing” 
Non-Govermnqnt 
Sponsored Below 
Range Sentences at 
Minimum of 
Guidelines 

66.8 

,67.1 

65-1 

L- 

62.9 


Tmmigratit'n offenses represent a substantial and increasing proportion of the federal criminal 
caseload. Immit’ralioii offenses accounted IteaSsfl! percent of the federal criminal caseload in fiscal 
year 2008, .1 1.0 pcrcetil in fisej year 2009, 34.6 ipercent in fiscal year 2010, and 34.8 percent in fiscal 
year 2011. linniipration offenses, llieteftsre, have a substantial impact on the average sentence length 
for all federal ol'lcuders A:, seen in the table, in fiscal year 2008, the average sentence length for all 
offenders was 50,0 months. When immigration cases and cases receiving an EDP departure arc 
excluded from the analysis, the average sentence length increases to 63.4 months, which is 13.4 
months (26.8%) longer than when immigration and KDP cases are included in the analysis. The 
difference grows slightly over time, in fiscal year 2009, the average sentence length was 62.4 
months when immigration offenses and ca.ses receiving an EDP departure are excluded, which is 15.2 
months (32.2%) longer than when immigration and EDP cases arc included in the tmalysis, In fiscal 
year 2010, the average sentence length was 59.6 month-s when immigration cases and cases receiving 
an EDP departure are excluded, which is 15.2 months (34.2%) longer than when immigration and 
EDP cases are included in the analysis. Finally, in fiscal year 2011, the average sentence length was 
57.9 months when immigration cases and eases receiving an EDP departure are excluded, which is 
15,0 months (35,0%) longer than when immigration cases are included in the analysis, Note that 
when immigration and EDP cases arc excluded, average sentence lengths still have decreased from 
63.4 months in fiscal year 2008 to 57.9 months in fiscai year 201 1, a decrease of .5.5 months or 8.7 
percent. .As would be expected based on the analysis above, this decrease is smaller than tlie 14,2 
percent decrease for all cases, including immigration and EDP cases. 

To estimate the effect that non-government sponsored below' range sentence.s had on average 
sentence lengths, the analysis next “resenlences” the non-immigratioii/non-EDP offenders who 
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received a non-goveniment sponsored below range sentence at the minimum of the applicable 
guidelines range. Non-government sponsored below range sentence cases accounted for 16.1 percent 
of the non-immigratioa^non-EDP cases in fiscal year 2008. 19.8 percent in fiscal year 2009, 21.8 
percent in fiscal year 2010, and 20,8 percent in fiscal year 2011. In fiscal year 2008, if these 
offenders had received sentences at tlie minimum of the applicable guidelines range, the average 
sentence length for all nen-iraraigration/non-EDP offenders would have been 66.8 months, which is 

3.4 months (5,4%) longer than the average sentence length of 63.4 months actually imposed for such 
offenders. In fiscal year 2009, if these offenders had received sentences at tlie minimum of the 
applicable guidelines range, the average sentence length for all non-immigratioii^non-EDP offenders 
would have been 67.1 months, which is 4.7 months (7.5%) longer than the average sentence length of 

62.4 months actually imposed for .such offenders. In fiscal year 2010, if these offenders had received 
sentences at the minimum of the applicable guidelines range, the average .sentence length for all non* 
immigration''non-EDP offenders would have been 65.1 months, which is 5.5 months (9.2%) longer 
than the average sentence length of 59.6 months actually imposed for such offenders. In fiscal year 
20 1 i , if these offenders had received sentences at Uie mimraum of the applicable guidelines range, 
the average sentence length for all non-immigration/non-EDP offenders would have been 62.9 
months, which is 5,0 months (8.6%o) longer than the average sentence length of 57.9 months actually 
imposed for such offenders. Thus, it appears that immigration cases, which reduced the average 
sentence length for all offenses by 35.0 percent in fiscal year 201 1, play a larger role in tlic reduction 
in average sentence length than non-government sponsored below range sentence.s, which are 
estimated to have reduced the average sentence length for non-immigration/non BDP cases by 8.6 
percent in the same year. 

The question poses an additional possible factor explaining the overall reduction in average 
sentences - the change in statutory and guideline provisions for crack cocaine offenses. The analysis 
to determine the impact of crack cocaine offenses on the average sentence length is different chan that 
for immigration offenses or non-govemment sponsored below' range sentences. To determine the 
impact of guideline and statutory change.s to crack cocaine sentences a comparison between fiscal 
years must be made - that is a comparison betw'een fiscal year 2007 crack cocaine sentences (before 
the Commission’s guideline amendment) and sentences jn later fiscal years. To focus specifically on 
the effect of the statutory and guideline changes, the following analysis is limited to cases receiving a 
sentence within the applicable guideline range. Including sentences imposed outside the guideline 
range may mask any effect that the slalutor>' and guideline changes had. 

Crack cocaine offenses sentenced within the guideline range represented a very small, and 
shrinking, proportion of all cases sentenced in federal court (4.6% in fiscal year 2007, 4.8% in fiscal 
year 2008, 3.8% in fiscal year 2009, 2.7% in fiscal year 2010, and 2.6% in fiscal year 201 1). In fiscal 
year 2007, the year prior to the Commission’s crack cocaine amendment, the average sentence for 
crack cocaine offenders sentenced within the guideline range was 148.1 months. In fiscal year 2008, 
sentences for crack cocaine offenders sentenced witliiii the guideline range dropped to 129,6 months 

- a 12.5 percent decline in crack cocaine sentences. In fiscal year 2009 the average sentence for 
crack cocaine offenders sentenced within the guideline range was 133.8 months - a 9.7 percent 
difference when compared to crack cocaine sentences in fiscal year 2007. In fiscal year 2010 the 
average sentence for crack cocaine offenders sentenced within the guideline range was 131.9 months 

- a 10.9 percent difference when compared to crack cocaine .sentences in fiscal year 2007. In fiscal 
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vear 20 1 i the average sentence for crack cocaine offenders sentenced within the guideline range was 
1 14,7 months - a 22.6 percent difference when compared to crack cocaine sentences in fiscal year 
2007. 


Thus, while both the percentage of the docket attributable to crack cocaine offenses and the 
average sentence length of those offenses has decreased over time, this reduction does not compare in 
magnitude to tire reduction associated with the increasing immigration caseload. 

2) We have been told by the American Bar Association and the Federal Public Defenders that 
the rate at which judges impose sentences below the guideline range has dropped over the first 
three quarters of 2011. That information is not included in your testimony. 

(a) Is it correct that the rate at which judges impose sentences below the guideline range 
has dropped over the first three quarters of 2011? 

(b) If so, have you determined the cause, and if so, what is it? 

(c) Do you intend to include inforni,ation about a drop in the rate at which judges 
impose sentences below the guideline range in your upcoming report on post-BooAer 
sentencing? 

Response: It is true that preliminary data for fiscal year 201 1 shows a decrease in the percentage of 
non-govemment sponsored below range sentences and a corresponding increase in the peiccntage of 
government-.sponsored below range sentences. According to the pieiimiiicirv data tor the first three 
quarters of iiscal j'car 201 1 data, which is pubUshed fln the Commissimfs website (wwwjissagoy). 
tire Commission received 61.781 cases sentenced on orafter October 1 , .20) 0 and lor which the 
Commission received, coded and edited information as of August 24, 20 1 1 . Of those, the 
Commission had sufficient information to conduct an analysis of the sentence imposed relative to the 
guideline range in 60,830 cases. Of those 60,830 cases, 54.3 percent (n=33,004) were sentenced 
within the guideline range. Another 26.8 percent (n=16,275) were government sponsored below 
range sentences, .An additional 17.2 percent (n=!0,474) were non-governmenl sponsored below 
range sentences. 

Since the hearing, the Commission has released preliminary oata for all four quarters of fiscal 
year 2011, cumulatively. The Commission received 84,072 cases sentenced between October 1, 

2010 and October 1, 2010 and for which the Commission received, coded and edited information as 
of November 2 i , 20 1 ! . Of those, the Commission had suflkicnl information to conduct an analysi.s 
of the sentence imposed relative to the guideline range in 82,740 oases. Of those 82,740 cases, 54.6 
percent (n=45,180) were sentenced within the guideline range. .Another 26.4 percent (n=21,843) 
were government sponsored below range sentences. An additional 17.2 percent (n~-14,221) vvere 
non-government sponsored below range sentences. 

" See Table 1 of Bie Commission’s Fourth Quarter FYl 1 PrelLmmary Quarterly Sentencing Updated (Published 
December 5, 2011), available atwww.us5c.gov. By comparison, in fiscal year 2010, 55.0 percent of cases were sentenced 
within the guideline range; 2.5.4 percent were government sponsored below range sentences; and 1?.S percent were non- 
governmetit sponsored below range sentences. 
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The Commission cautions against relying on preliminary data, however. The Commission's 
experience vAth data collection, analysis and reporting indicates that preliminary data often fluctuate 
and do not provide a full picture of federal sentencing trends and practices for a given year but 
instead present a snapshot of tliose cases that have been provided to the Commission by a certain 
time. The quarterly fluctuation in cases is most easily seen in Table 4 of the Commission’s third 
quarter fiscal year 201 1 data analysis, which shows the within, government sponsored, below, and 
above range rates by quarter from fiscal year 2006 through the third quarter of fiscal year 2011. 

The Commission undertakes, a substantial collection and analysis process before it reports 
final sentencing statistics in its annual sourcebooks, first, the Commission gathers information from 
the courts throughout the year as required by 28 U.S.C. § 994(v/). As that information is received, it 
is coded and analyzed and used to provide quarterly updates such as that referred to by the American 
Bar Association. At the close of a fiscal year, however, the Commission engages both the oourt.s imd 
the Administrative Office of the United Slates Couits (AO) in a more thorough process to ensure that 
as many cases as possible are accounted for, including a match between the AO and the Commission 
datasets. When the Commission is confident it has received all available cases, the dataset is closed 
for purposes of the sourcebook and the information is coded, analyzed and reported in the 
Commission's annual Sourcebook. These datasets then become the basis for the Commission’s 
further reporting as they are considered the most reliable indicators of actual sentencing trends and 
provide the most cases for analysis. ITis is why the Commission used fiscal year 2010 data for its 
testimony. 

The Commission anticipates that it wll use the most cument fiscal year’s data that is available 
for purposes of its upcoming Booker report. That report will include any changes in sentencing 
trends and practices that puc evident from the data collected. 

3) The Commission reports rates of sentences below the guidcHne range in t>vo broad 
categories; (1) “government sponsored” and (2) “non-govenimcnt sponsored.” Your written 
testimony states that “[t]he most notable change iii federal sentencing over time involves the 
rate of non-government sponsored below' range sentences” (p. 23). 

(a) To what extent are defendants sentenced below the guideline range over the 
objections of the government? 

(b) Does the Commission have data gathered from the courts to report rates at which 
the government agrees with, or does not object to, below-range sentences that the 
Commission categorizes as “non-government sponsored”? 

Response; In fiscal year 2010, 14,565 offenders (17.8%) received a non-government sponsored 
below range sentence. In 3,678 of those cases (25.3%), the court cited a defense motion to which the 
government objected. The Commission provides this information from data extracted from the 
statement of reasons form (A0245B) that courts are required to complete and send to the 
Commission pursuant to 28 U.S.C. § 994(w).'‘^ That form (attached here for your reference as 


U.S. Sent'c5 Comm’n, 2010 Sourcebook of Federal Seist’g Statistics, Tabic 28A, at f-83. 
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attachment 3) includes information on motions and plea practice, including a box designated ‘"defease 
motion for a sentence outside of the advisory guideline system to which the government objected.” 

4) On page 23 your testimony notes, “A direct comparison of non-government sponsored below 
range sentences in earlier [pre-PROTECT Act] years cannot be made [with post-PROl ECT 
years) as the Commission did not distinguish between these sentences and government 
sponsored sentences (other than substantial assistance) in those earlier years.” On pages 26-53, 
however, your testimony presents many tables with rates and extent of “government- 
sponsored” and “non-government sponsored” sentences for various ty pes of crime in four time 
periods; (1) po.st-iiroo;ii (2) post-PROTECT Act, (3) pourBooker, and (4) post-GnH, Doesn’t this 
mean that the figures for the post-Koon period arc inaccurate indicators of the non-government 
sponsored and government sponsored rates of departure.’ Are y’ou planning any other 
statistical analyses to more accurately gauge the effects of these legal changes on government 
and non-government departures? 

Response: As the Commission explained in its October 12, 20 11 , written statement, a direct 
comparison across all four time periods cannot be made because the Commission changed the way it 
collects, analyzes, and reports data on departures after enactment of the PROTECT Act in April 
2003. Prior to the PROTECT Act, the Commissioned reported two categories of below range 
sentences: “sub.stantial assistance” and “other downward departures.”"^ In its 2003 report on 
departures under the guidelines,^*’ the Commission found that approximately 40 percent of the “other 
downward departures” attributed to the courts in fiscal year 2001 cited some benefit to the 
government as the reason for the departure. The existence of only twm departure categories therefore 
resulted in an overstatement of the proportion of downward departures attributable to the court and an 
tmderstatemeni of the proportion of downward departures attributable to the government. 
Consequently, the ?ost~.Koon period is unique compared to the other time periods set forth in the 
Commission’s v/ritten statement. The ‘"other downward departures’" category during the Post-Aoon 
period represents all downward departures other than those for substantial assistance to authorities. 
Included in this group are below range sentences that were advocated by the govcrmtient for reasons 
other than sub.stantial assistance, such as a plea agreement. 

The PROTECT Act also authorized the creation of Early Disposition Programs (fast track), 
under which defendants in districts designated by the Attorney General and the United States 
Attorney may enter into written plea agreements stipulating to early disposition ot their cases in 
exchange for a reduced sentence. The PROTECT Act essentially formalized a departure that was 
already in use, albeit informally, in various di.stiicts. The PROTECT Act akso directed the 
Commission to promulgate a policy statement authorizing downward departures in such cases. As 
a result, the Commission promulgated USSG §5K3.1 (Early Disposition Program). 

As a result of these findings and changes in the law, the Commission created a new Category 
of below range sentences: government sponsored departures. This category includes .substantial 

*’ See, e.g., IJ.S. SENT’G COMM’N, 2001 SOURCEBOOK OP FEDER-AL SENTENCING St'ATlSTICS, Figure G, lltp.51. 

U.S. Sent’c, COMM’N, Repor t to Congress: Downward Departures prom the Sentencing Guidelines 59 
(October 2003), 

” Pub. L, No- 108-21, §'101(m), 1 1 7 .Stat, 650 (2003). 
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assistance departures, and also includes departures received pursuant to an early disposition program 
(under USSG §5K3.1), and departures pursuant to a plea agreement. This new attribution 
methodology became fully implemented in fiscal year 2004. As a result, the Post-Aoon period 
data (defined in the Commission’s written statement as June 13, 1996, through April 30, 2003) 
cannot be directly compared with the later time periods, as the Commission has consistently noted in 
all of its reports that provide trend analyses across time. 

Comparisons across the PROTECT Act (May 1, 2003, ihrough June 24, 2004), Vosi-Booker 
(January 12, 2005, through December 120, 2007), and Post-Oo// (December 11, 2007, through 
September 30, 2010) periods can be made as the data collection methodology is consistent. 

5) In your testimony, you listed districts from the highest to the low est in rafe,s of “non- 
government sponsored” sentences below the guideline range. The Chairman and several 
members of the Subcommittee pressed you for explanations of these differences and asked if 
the Commission had done any analysis of the reasons for these differences. Freviou.s 
Commission research noted that “(ajnalyr.ing sources of inter-judge and regional disparity is 
complicated because the potential sources are so many, varied, and interacting”, ' and svarned 
that “fijnferring unsvarranted disparity from uncontrolled coniparisims uf as'orage seiitencc.s or 
rates of departure may be erroneous.”®’ There was also a wanting that data needed to explain 
many possible reasons for differences among districts is not avstilablc and *'|sv]hen asses.sing the 
role "of departures in creating unwarranted sentencing disparity , . . caution is advisable and 
caveats arc unavoidable.”®"' 

You and other witnesses mentioned several possible reasons for variations among districts that 
are not discussed in your written testimony. Will your coming report on post-Booker 
sentencing include discus-sions of any of these sources of regional variations in rates of “non- 
government sponsored” below range sentences, including: 

(a) Y'ariaticns among districts in composition- of the case load, including the presence in 
some districts of a large number of cases, such as immigration cases, with low 
guideline ranges where defendants may be sentenced to time sers'cd, and the 
presence in other district.s of cases without such low guideline ranges. 

(b) Variations among districts in the rate of government-sponsored downward 
departures and variances, including.use of (i) “fast track” departures, (ii) substantial 


U:S. Sent'o Comm’n, Fifteen YEAiiS of Guidelines Sentenclng: An Assess.ment of How Well the Federal 
Criminal Justice System is Achilvino the Goals of SerrsNCiNC- reform 93 (November, 2004). (“Sentencing can be 
iiincenced by differences among Ihe districts and circuits in their sentencing case law and ‘personas.’ These, in turn, are 
iiinuenced by the political climates of different regions of the country. A great deal of research has established Ihs^ 
importance of the local norms of different district courts— what some researchers have called court communities. The 
norms of different courts tire also influenced by practical constraints, such as court workload and the availability of 
different tvpes of sentencing options.”). 

Id. at 100. 

Id. at 111, 
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assistance departures, (iii) other variances and departures, and (iv) Rule 35 motions 
after sentence is Imposed. 

(c) Variations In the use of what has been called “hidden” departures, whereby the 
guideline range is adjusted “below the radar screen,” through fact bargamiug, 
guideline factor bargaining, or charge bargainin|, in effect making a “hidden” 
departure appear as a within-guideliae sentence. ' 

(d) Information on whether courts in some districts var>' downward to counteract the 
stacking of mandatory minimum counts, or mandatory sentence enhancements, or 
manipulation of the guideline range. 

(e) Information on w hether judges in districts with no “fast track” program depart or 
var>^ downw'ard at a higher rate in immigration or drug cases than in districts with a 
“fast track” program for immigration or drug cases. 

Response: Question 5 raises a number of issues associated wiili a review of the cim'ent system of 
federal sentencing. The Commission believes that a response to each of these issues should be 
undertaken comprehensively and will do so in its upcoming Booker report to the extent that 
sentencing data is available to conduct an analysis. Some of these issues, including those raised in 
Question 5(d), already have been addressed in the Commission’s October 2011 report on mandatory 
minimums. 

6) Previous research both within and outside the Commission emphasij^cd that inter-judge 
disparlt)’ is but one source of unwarranted senteucing disparity, and many observers have 
noted that mandatory guidelines increased unwarranted disparity from other sources. 

(a) Isn’t it true that mandatory guidelines shifted discretion from judges to prosecutors, 
and that decisions at pre-sentencing stages by prosecutors and law enforcement 
agents created as much or more disparity than judicial decisions in the pre- 
guidelines era? 

Response: As the Commission has noted in previous reports, sentencing uniformity depends at least 
to some degree on charging imiformity. The Commission recognized from its inception the existence 
of uneven charging practices in the federal criminal justice system, and has repeated that concern 
throughout the reports it has released over the past 20 years, inc-kiding most recently in its October 
201 1 report on mandatory minimum penalties and their roie in federal sentencing. 

During the initial formulation of the federal sentencing guidelines, the Commission was 
particularly concerned that uneven charging practices could undermine sentencing reform, despite the 
Dcparlnienl of -lustice’s attempts to control it. The Commission, therefore, sought to build into the 
guidelines mechanisms that would help to ameliorate the effects of any uneven charging. These 


Mon. Patti B. Saris, Below fhc Radar Screens: Have the Sentencing Guidelines Eliminated Disparity? One Judge 's 
Perspective, 30 Suffolk U. L. Rev, 1027 (1997). 
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mechanisms include: i ) the multiple count rale, found in Part D, Chapter Three of the Guidelines 
Manual, 2) cross-references among guidelines, and 3) the relevant conduct rule found at USSG 
§1B1.3. While these mechanisms were designed to reduce sentencing disparity resulting from 
uneven charging decisions, they cannot eliminate the effects altogether, 

(b) Isn’t it also true that some guideline rules and mandatory minimum statutes 
themselves create unwarranted disparity and uniformity, with an adverse impact on 
minority defendants, and that increased judicial discretion under advisory guidelines 
has been used to offset these other sources of unwarranted disparity? 

Response: In response to this question the Commission refers the Committee to its recently released 
report on mandatoiy minimum penalties in (he federal system. 

(c) Will future testimony before this Subcommittee or future Commission reports 
discuss any of these other sources of disparity', or describe hoyv .sentencing below the 
recommended guideline range can sometimes prevent unwarranted disparity? 

Response: The Commission notes that when Congress enacted the Sentencing Reform Act and the 
Comirii.ssion promulgated the federal sentencing guidelines that there alwayss was room for departures 
(and subsequently variances). WTia: Congress and the Commission intended to addres,s was 
uuwaiTanted disparity in the system that can, as your question suggests, arise from a variety of 
sources besides the use of departures and variances at sentencing. The Coramis.sion anticipates 
addressing sources oi' disparity in its forthcoming Booker report. In the interim, (lie Commission 
believes that the recoinmendations contained in its October 12, 20.1 !, wnitten statement will help 
strengthen the advisory guideline system and address some concerns that have arisen since the 
Supreme Court’s 2005 Booker deci.5ion, and the. Commission stands ready to work with members of 
die Committee on those recommendations. 

7) The Chairman died your testimony to reach the disturbing conclusion that “racial disparity 
in sentencing has increased” in the post-Booker era. W'arnings contained in the Commission’s 
March 2010 report, as well as research conducted outside the Commission, raise questions 
about the validity of this conclusion. Moreover, the Federal Public and Community Defenders, 
who represent moat minority defendants, have noted that the gap in at'erage sentence lengths 
between African-American and other offenders did not exist before the guidelines w‘ent into 
effect, then grew wide in the mandatory guideline era, but has begun to shrink in recent years, 

(a) Do you agree that the cxi.sting Commission testimony and reports are an m,sufficierit 
basis on yvhich to conclude that mandatory guidelines are needed to prevent judges 
from discriniinating against minority defendants — a claim that was also raised in 
the pre-guidelines era but later found unsubstantiated?*'’ 


Douglas C. McDonald & Kenneth E. Carlson, U.S. Dep’t of Justice, Office of Justice Programs, Bureau of Justice 
Statistics, Sentencing in the Federal Courts: Does Race Matter? Tne Transition to Sentencing Guidelines, 1986-90, at 1- 
2,24-25 (1993). 

^ / 
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(b) The “refined” model used in your March 2010 report began on May 1, 2003. You 
stated in that report (at page 2 and footnoted) that you were unable to include 
earlier years in the “refined” model because data oo detention status was “not 
readily available in the Commission’s datasets before fiscal year 2003,” and (at page 
18) that it was important to include detention status. Did the Commission obtain 
and include data on detention status for the new' period discussed in your testimony 
beginning October 1999? If not, please explain how one period without data on 
detention status can validly be compared with later periods that include data on 
detention status, 

Resspdnse: As your question reflects, the Commission’s March 2010 report entitled “Demographic 
Differences in Federal Sentencing Practices: An Update of the Booker Report’s Multivariate 
Regression Analysis” limited its analysis to offenders sentenced after May 1, 2003. The Commission 
continues to believe that it is important to include information on tiie offender s detention status in 
this analysis and in preparation for the analysis for the House hearing determined that information on 
this variable is available dating from October 1999. The Commission now has added that 
information to the analysis and performed comparisons across a longer period of time than presented 
in its March 2010 (and’2006 Booker Report) analyses. Thus, the data set forth in its October 12, 
2011, written statement is the most current and thorougli analysis conducted by die Commission to 
date. 


The Commission’s multivariate analyses do not state that there is racial prejudice or 
motivation in the federal sentencing system. However, as noted in the Commission’s October 12, 
2011, written statement and mentioned during its oral statement, the Commission has documented 
demographic differences across time, particularly with respect to sentences between black male and 
white male offenders. The difference between sentences for black male and white male offendei s has 
increased over time and is substantial. This does not mean that the Commi,ssion’s multivariate 
analyses prove a racial prejudice or motivation in the federal sentencing system. 

The Commission’s multivariate regression analyses are useful analy'tical tools because they 
account, or control for, the effect of each factor contained in the analyses; however, there are 
limitations and the analyses should be read with caution. One or more key factors wliich could affect 
the sentence imposed may have been omitted from the methodologies used because a particular factor 
is unknown, unavailable, or erroneously excluded from the analyses. For example, the Commission s 
multivariate regression analyses do not include a measure of the violence in an offender s criminal 
past, information about crimes not reflected in an offender’s criminal history score a.s calculated 
under the sentencing guidelines, or information about an offender s employment record. 
Systematically extracting such information from the sentencing documents submitted to tire 
Commission is extremely difficult. The demographic differences documented in the Commission’s 
multivariate regression analyses may be explained, in part, by these factors that are not included in 
the analyses. 

Recently published research in the social science literature is consistent with the findings 
from the Commission’s multivariate analysis. 'Hiis work, performed at Pennsylvania State University 
(Penn State Study), also found that black males received longer sentences than white males m the 
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Pre-PROTECT Act Period, the PROTECT Act Period, the Post-Boofer Period, and in the Post-Ga/T 
Period (all statistically significant). The Penn State Study, however, showed a smaller - though still 
statistically significant - magnitude in the differences in sentence lengths between black male and 
while male offenders for each time period studied because of certain differences in methodologies, 
including; 

1) The Commission Report, includes immigration cases in the analysis while the Penn State 
Study does not. The Commi,ssion believes including immigration offenders in the analysis 
presents a more complete picture of the total state of federal sentencing. The authors of the 
Penn State Study excluded immigration cases based becau.se they claim that the presence of 
Early Disposition Program (EDP) departures, whether authorized or unauthorized, and the 
fact tliat most immigration offenders will be deported limit the court’s sentencing options. 
While the Commission disagrees that excluding these cases is tlic best metliodology, the 
Commission notes that tlie Penn State Study doe.s not completely eliminate tlie effect of EDP 
departures and pending deportation on federal sentencing becau.SB EDP departures and 
deportation occur in other case.5 as well. For example, 21 percent of cases involving an EDP 
departure involve an offense other thim immigration (principally drug trafficking). 

2) The Commission Report does not use an offender’s criminal history as a separate variable 
while the Penn State Study docs. The Commission did not include an offender’s criminal 
history as a separate measure because criminal history is a major component of an offender’s 
presumptive sentence, which is the minimum of the applicable guidelines sentencing range. 
The Commission’s model, therefore, accounts for the criminal history by using the 
presumptive sentence as the main variable (much like an offender’s offense level, or statutory 
minimiims and maximums are accounted for by using the presumptive sentence as the main 
variable). This presumptive sentence is also the key variable hi the Perm State Study, but it 
also include,s an offender’s criminal history as a separate variable. Indiidiiig criminal history 
as a separate variable is problematic because an offender’s criminal history and guideline 
range are highly correlated (a correlation is a measure of the strength of the relationship 
between two variables such as criminal history and guideline range). The correlation between 
the presumptive sentence and the criminal history variable in the Penn State Study model is 
0.35. The Commis,sion cautions again.st using tv/o variables that are correlated at a rate 
greater than 0,25 because of a statistical effect called muiticollinearity.” Multicollinearity 
occurs in a multivariate model when two or more variables are highly correlated (e.g., 
criminal history and presumptive sentence). The effect this has on the model’s findings is that 
it can result in an invalid finding regarding one of the variables or it may cause other 
problems within the. model For these reasons it is generally preferred that multicollinearity 
be avoided. 

The Commission expects to fiirther analyze and address these differences and other 
sentencing practices and trends in its upcoming report on federal sentencing since Booker. As it 
stated throughout its testimony and in answers to these Questions for the Record, the Commission 


A pane; of social science experts that reviewed the Commission’s multivariate regression analysis mslhodnlogy also 
cautioned against using two variables that are highly con’elated. 
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believes that enactment of tlis legislative proposals set forth in its October 12, 2011, written 
statement will help promote more uniformity in sentencing, which may help address the demographic 
differences that have become more apparent in the post-Booker advisory guideline system. 

(c) Do you intend to do any analysis of whether prosecutors’ decisions regarding 
charging or moving for departures or variances result in racial disparity? 

Response: The Commission is not in a position to perform either of these analyses because the 
Commission does not receive the information regarding charging practices necessary to perform 
them, For example, the Commission does not receive information on the prosecutor’s decision 
processes regarding whether to move for a departure or variance. Any analysis of such decision- 
ma.king would require close coordination and cooperation with the Department of Justice. 

8) Has average sentence length decreased or increased in child pornography cases after 

Booker? 


Response: As indicated in the Commission’s October 12, 201 1, written statement, the average 
sentence length for ail child pornography offenses has increased over time; 


rxime Period 

Child Pomogi-aphy 

Production 

Child Pornography 

Possession 

'Pont-Koon 

133 months 

34 months 

Post-FROTECT ACT 

164 months 

i 47 months 


Fost-Booker 

244 months 

1 82 months i 

Vost-Gall 

271 months 

! 92 months 

— i 


The attached chart (from Appendix B of the Commission’s October 1 2, 20 1 i , written statement)** 
also demonstrates the increase in sentence length for these offenses across time. 


9) At the hearing, a number of members asked you about the variance or departure rate in 
child pornography cases. It is my understanding that the Sentencing Commission is preparing 
a report on the child pornography guideline. Will the report address the problem that this 
guideline includes Congrcssionally directed increa,ses, as opposed to empirical evidence that 
such increases will further the goals of sentencing, resulting in an over 1500% increase in the 
guideline since 1987, which requires judges to depart or vary downward to arrive at an 
appropriate sentence under the 18 U.S.C. § 3553(a) factors? 

Response: In October 2009, the Commission issued a detailed report on the history of the child 
pornography guidelines and their interaction with congressional directives. The Commission is in the 
process of preparing a comprehen.sive report on child pornography offenses and corresponding 
penalties, inciuding an analysis of sentencing trends and practices related to these offenses. 


See Attachment 4, 
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10) If an 18 year old high school junior is convicted of having sex with a 14 year old high school 
sophomore under 18 U.S.C. § 2243 (a), and a 21 year old is convicted of having sex with a 12 
year old, under the same statute, the sentence called for in the guidelines (§ 2A3.2) would be the 
same, assuming both have the same criminal history score. Shouldn’t the sentencing judge be 
allowed to take into account the age of the offender in fashioning an appropriate sentence in 
each case, since prevenfiiig the judge from considering the age of the defendant, as the 
guidelines advise, would require the judge to treat these two verj' different cases exactly the 
same, resulting in unwarranted uniformity' and possibly an unjust sentence? 

Response: The Guidelines Manual accounts for both the age of the victim and the offender convicted 
under 1 8 U.S.C, § 2243(a) in .several ways. A defendant convicted under 1 S U.S.C, § 2243(a) would 
be sentenced pursuant to USSG §2A3.2 (Criminal Sexual .Abuse of a Minor Under the Age of 
Sixteen Years (Statutory Rape) or Attempt to Commit Such Acts). Under USSG §2A3.2, there is a 
rebuttable presumption that the 4-level “undue influence” enhancement at subsection (b)(2(B)(ii) 
applies if the participant is at least 10 years older than the ntinor. In addition, the guideline contains a 
cro.ss reference to USSG §2A3,1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual 
Abuse) if the victim had not attained the age of 12 years, regardless of the “consent” of the victim. In 
such a case, USSG §2A3 , 1 would provide a base offerise level of 30 (compared to base offense level 
1 8 in USSG 52A3.2), and the 4-lcvel enhancement at -subsection (b)(2) would apply because the 
victim hat not attained the age of 12 years. 

In addition to these guidelines provisions, USSG §5IT1. 1 (Age) (Policy Statement) provides 
that age (including youth) may be relevant in determining whether a depaitvire is warranted, if 
considerations based on age, individually or in combination with other offender characteristics, are 
present to an unusual degree and distinguish the case from the typical cases covered by the 
guidelines, 

11) You testified that Congre.ss directed the Commission “not to incorporate certain offender 
characteristics into the guidelines,” and your written testimony indicate.? that the Commission 
believes there i.s tension berivecn §994(d) and §994(c). Section 994(e) states that the 
Commission should generally not recommend "a term of imprisoiiracnt or length of a term of 
imprisonment" based on some of the factors in §994(d). Given that judges are finding that the 
factors enumerated in 28 U.S.C. §994(e) such as age, education, employment record, and family 
ties arc relevant to sentencing and are considering them as directed byl8 U.S.C. § 3553(a)(1), 
what is your recommendation for how Ccngre,ss should clarify the relevance of these factors at 
sentencing? 

Response: The role of offender characteristics in the sentencing guidelines is one of the most 
difficult policy issues triggered by Booker. As noted in the Commission’s written statement (and 
referenced in your question). Congress gave tlie Commission a series of instructions in the 
Sentencing Reform Act about how and to what extent the Commission should incorporate offender 
characteristics into the guidelines, including factors that the Commission could find ordinarily not 
relevant to the sentencing decision (e.g., education, vocational skills, employment record, family ties 
and responsibilities, community service), and prohibited factors (e.g., race, sex, national origin. 
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religion, creed, socioeconomic status).^^ As such, tiie Commission has incorporated offender 
characteristics into the guidelines in a variety of \vays. Congress also directed sentencing courts to 
consider “the history and characteristics of the defendant,” among other factors, at the time of 
sentencing, 

The Commission has noted that after Booker some judges feel that it is appropriate to impose 
a sentence based on individual characteristics that Congress (through the Sentencing Reform Act) 
instructed the Commission were not ordinarily relevant at sentencing. Some, however, do not feel 
that these clwacterislics should be considered when imposing a sentence because the directive to the 
Commission was also meant to be a directive to the courts. Even the Supreme Court seems to issue 
competing decisions on how and to what extent offender characteristics should be considered at 
sentencing.^^ 

Congress, like judges and otliers in the criminal justice community, may have different views 
on rectifying this tension; however, addressing it is important to promote the purposes of sentencing, 
As the Commission noted in the Guidelines Manual, the current advisory system, like the ^i^-Booker 
system, requires judges to consider the histor>' and characteristics of the defendant but “to avoid 
unwarranted sentencing disparities the court[s] should not give them excessive weigbi.”^^' Congress 
must determine the weight to be given to individual offender characteristics to resolve this tension, 
The Commission believes that its October 12, 201 1 legislative proposals, particularly those That 
provide for more effective appellate review and thorough explanations for significant variances, also 
may promote a more uniform consideration of offender characteristics by judges and therefore help 
ameliorate perceptions of unwarranted disparity. The Commission stands ready to work with 
Congress in considering these proposals and tiieir possible impact on federal sentencing. 


See 2i! U.S.C. 994(d), 994Ce). 

18U,S,C. § 355.ha)(i). 

Compare Pepper, supra n.i9 (holding, among other things, that a defendant's post-rehabiiitative efforts may be 

considered wiien the defendant is resentenced after appeal) with Tapia v. United States, 564 U,S. , !3 1 S, Ct. 2382 

(2011) (holding that 18 U,S,C. § 3582(a) docs not pcmiit a sentencing court to impose or lengthen a prison term in order 
to foster a defendant's rehabilitation). The holdings in Tapia and Pepper suggest that the Supreme Court is examining the 
tension between the long histoiy of individualized sentencing on the one hand, and the role of the guidelines on the other, 

Gtiideiines Manual at 456. 
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Fiscai. Year 2006 

(OcroBER 1, 2005 -September 30, 2006) 


Title or Puolication 

200 5 G uidelines K-ianual 

Supplement lo the 2005 Guidelines Manual (Effective 03/27/06) 

Einergenty Amend ment to iltc Sent e ncing Guidelines (Effective 09/1 3A16} 

Gu ideline Application Freiju encies 

2 005 Annu al Report aiuJ Sou rcehook o f Federal Sentendn)^ Statistics 

Federal Sentencin g Stati stic s by Distr ict, State, and Circuit 

Pos i nwker Vuar ier ly Se ntenct n}: ( ’/ HhtleS 

Final Repor t on Ok I mpact oj United States v Honker on Federal Sen tencmi 

SteroUb P olity Team Rej }ort 

Interim St aff Report on Immisration an d the Federal SentencinK Guidelin es 
Intellectual Pr ojterty Pol i cy Tea m R epttrf 

Fiscal Year 2007 

(October 1 , 2006 - September 30, 2007) 


T nut OE Publication _ 

20 06 Guidel inex Manual 

Supplement to the 2006 Guidelines Ma nual (K[/e cliv e 05/0F01i 

G uideline Application Freq uencies 

2006 Annual R ei> ori and Sourceho ok of Federal Sentencing Statistics 

Federal Sentenc ing St atistics hy D istri ct. State, and Circuit 

Po.\i -Booker/() tnirt erly Sente ncing Gpdotes 

Hep ttrt to the Congress _ C ocaine and Federal Se ntenc ing PnUcy 

PrelimiiHtiy C rack Coc aine RetnH iciivi ly Re imrt 

An Overvi ew itj Lo.s.t in f ISSG §2Bl. I 

Overview of Federal Criminal Ca ses. Fiscai i'etir 2007 
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Fiscal Year 2tlfl8 

(OrroBER 1, 2007 - Septf.mber30, 2008) 

TITLE OF Publication 

200 7 Ciiititlines Mamtal — - 

S upptemeni to the 2007 Guidelines Manual (Ufftctive 02.W>/0^ and U3/03/U 8) 

Yunn lenurnt to the 2007 Guidelines Manual tliffeciiw 02/06/0X UirVJ/O K ami OyOimi 

Guideline Appliaitlon b 'r eiiueiwKs — 

2 007 Anmal Keparl and Svu rcehaok o ) Federa l Senirneing Siaiuiliis 
f ederal S enleneinx Stali slies hr Oi^lrja. Slale. and Circuli 

Hosi-Huuker/Ouarterh Semen eina I 'pdales ^ 

Repan 10 the Congress Amendmenls lo the Federal Sentencing Guidelines in Response In the 

Emergency Disaster Assistatn'e Fraud F e ttuliv Enhancement Act of 2001 ^ 

Proceedings from the Symitasiwn on Allernalives 10 Incarceration 

Amdvsts of the Impact nt the Crack Cocaine AmendmenI It Made Retroactive 

Staff Analysis of the E ffe ct ol'llie Uniled Slates Supreme Court Decision In Loner v Gtitnalec 

Fiscal Year 2000 

(October 1 . 2008 - September 30, 2000) 

~ TiTLi-:o f PiiMLicA now 

JOitS Guidel ines Manu al 

JJuideluu AppUco tiov Fre q uencies 

21)011 Ann ual Repo rt and Soureehook of Fed eral Sentencin g Siaiislics 

Federal Sentencin g Statisti cs by Dis trict, Stale, and Circ uit 

t^ - l ftmker/Ouarte rlv Sentencing 1. pilules 

Fis cal year 2I )0S rosl- RimhruuvIi/Gali Dui tt Report 

PrelimjnanJCrack Cocaine RetriMictivily R eport 

United States Sentencing Commission Report lo Congress Regarding Federal Mandatory kfinimum 

Sentenci ng P enalties — 

Changing Face of Federal Criminal Sentencing: Seventeen Years of Growth III the Federal Sentencing 

Cuse/ ouJ 

on F ederal Excapt OfffHsvs in Fiscal Years 2006 and 200? 

AUe rnuttve Sentenclnfi in the Federal Criminal Justice Swiem 

Pr ior Minor Offenses on Eligihilin' for Stffety Ka/vc 

the Impact ofilw Influ encing a ST mo r Amendment if Made Rttroaelhm 

Iniroduaion to the ColUclion oflndividml Olknder Data hy the Uniled Slates Se^ttnig Commtssiun 
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Fiscal YKAR2010 

(October 1, 2(MW -Septemmer 3U. 2(tl0) 


Title ofPubucation 

2009 Cuuielines Manual 

GuUieliw Applica tion h' r fquencie.f 

2009 Annua l Report ant/ Sou rcebook of Fetieral Scnte nci nH Statistics 

Federal Sentyncing Statist ics hy District, State, an d Circuit 

I'oit- Bookfr^Ouarterly Senlencins U pdates 

Preliminary Crack Cocaine Relroa c iivily Reitorl 

R^mrt nn the History uj ihe Child Porn ography Guidelines 

C'ompuialion of "Rec ency" C riminal History Points Under §4A1 I (e) 

Ovvrv'tVw of Federa l C'riininal C 'u.\e.\. F is cal Year 2008 

Federal Sentencing Data an d Analys is Issues 

Brief for the United Stales Sentencing Commission as amictis curiae in Support of Respwucni I minted 

States oj A merica, in DUlon V- United States. No. 09-633S (filed March J, 20IQ) 

Federal Offenders Senten ced to Supe nrised Release 

Demographic Dijferences in Federal Sentencing Practices: An Update oJ the Booker Report 's 
Multhariate Analysis 


Fiscal Year 2011 

(October 1,2010- SF.n ember JO, 2011) 
As OF December 2010 


Title o f Public ation 

2010 (juideline s Ma nual _ . _ 

S upplement to the 2010 Gtadeiines Manual 

Data on Relroaciive App lication of the ('rack Cocaine Amendment 
Over\'lew of Federal Cr i minal Case s. Fiscal Vear 201)9 


3 
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Sentences Relative to the Guideline Range for 
Offenders Seatenced Under §2B!.l 
Fiscal Year 2010 


Government Non-Government 
Sponsored Below Sponsored Below 



Within Range 

,A.bove Range 

Range 

Range 

Total 

Less ‘han $5K 

1.330 

50 

49 

102 

1,531 


86-9 

3.3 

3.2 

6,7 

18,7 

More than $5K 

418 

10 

29 

61 

5iS 


80.7 

1.9 . 

5.6, 

ll.S 

6.3 

More thanSlOK. 

820 

31 

117 

203 

1,171 


70,0 

2.7 

10,0 

17,3 

14.3 

More than S30K 

522 

22 

192 

372 

1,108 


47.1 

2.0 

17.3 

33.6 

13.6 

More than $70K 

300 

25 

147 

250 

723 


41.6 

3.5 

20.4 

34.6 

8.8 

More than Si20K 

241 

18 

172 

224 

655 


36,8 

2.8 

26.3 

34.2 

8.0 

More than S200K 

251 

16 

185 

206 

658 


38.2 

2.4 

28.1 

31.3 

8,1 

More than $400K 

315 

18 

220 

216 

769 


41.0 

2.3 

28.6 

28,1 

9.4 

More than SiM 

184 

12 

146 

330 

472 


39.0 

2.5 

30,9 

27.5 

5.8 

More than $2.5M 

127 

7 

104 

80 

31S 


39.9 

2.2 

32,7 

25.2 

3.9 

More than S7M 

63 

1 

48 

34 

146 


43.2 

0,7 

32.9 

23,3 

1.8 

More than S20M 

24 

2 

20 

12 

58 


41.4 

3.5 

34.5 

20.7 

0.7 

More than S50M 

7 

0 

10 

0 

20 


35.0 

0,0 

50.0 

15.0 

0.2 

More than SIOOM 

1 

0 

3 

2 

6 


16.7 

0.0 

50.0 

33.3 

0.1 

More than S200M 

0 

0 

0 

2 

2 


0.0 

0.0 

0.0 

100,0 

0.0 

More than $400M 

4 

0 

5 

4 

13 


30.8 

0.0 

38.5 

30.8 

0,2 

Total 

4,607 

2:2 

1,447 

1,901 

S,]67 


56.4 

2,6 

17.7 

23.3 

100.0 


SOURCE: U.S. Sentencing Commission 2010 Datafile, [JSSCFY2010. Of the 8,170 cases wkh complete guideline 
application inroriuation sentenced under in fiscal yem- 2010. three v/ers axchidcd that were sentenced Uc.ng 

a Guideiines Manual in effect pidor to Novemher i, 2001 . 
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A0245B <Kcv 09/IIHi*)(|Bw«naCn(MnitCM 

.djf t— < tP«i I ) - StewatM af IUmm* 


DEFENDANT: 

CASF. NUMBER: 

DISTRICT: 

STATEMENT OF REASONS 

(Not for Public Disclosure) 

I COURT KfNDLNGS ON PRtSENTENCE INVESTIGATION REPORT 

A □ TUf coort adopts ihe prewnicacr iBvcsijgelion repwri wlfhout change. 

B □ Tile court adopU the prcsenirnce invnUE>tlon report wlUi the foDowitif cbanec*. 

(Clucks aw ipaly Mill n«»beoBrtin0«<iu»io«>.findin»».«irMm«»«t» i«ftfenca»pMa*r«pbwiaaxM»itM|if«»«»en«fn«l. I 
(Ui* /nQt# 4 ifmctutrfi 

t O nMrtrrT««rtthtt'AS.aMsMnl>U(cn*HaBMn»tiycoiM(Hieliidlo|i:KHi«0tol«jeatfaiMlev«l,«r 

ifoclik ntlkme riMnnan«ic>V 

rota m the ofTtme, ofcOrurtiOB ef nou*. mulle>la *«■«». «r wceplMM twjMWKMiJV): 


) □ CbupMrPowreflWltAJtt;, MMBUaetonBwaWwwby^OMrttmclBlInirtiwiUMMCTnaiailWltwvcawaoOiif 

team, u ama othnki, «r oimnwl liyelihOiKl awcnwflanmM) 


4 Q 

|wcMOUne< iwfwt aw Dc Feckm UuKHtotrnmuiMy icly in Mtien tl nMta MnaM vtantftcMWi. 4«n(inUon, 

or pcdsnouiwis tkciMww) 

C □ The reconl eslablnhea no need for a pmenience Invntlgatiiia report pursuant to FMl.ll.Crijn.P.il. 

II COURT UNDINC ON MANDATORY MINIMUM SENI ENCEfCWof/Mornflp/K; 

A D Ng 0M» af tanrwoon cMttt* e nimt iiiity wwwwmie <a»WW0 

n □ M«sh«>ryimri0fnOTWMeaecwn|AiBd 

C □ o»wMmort«onoofcim«»iw»Uk««ainllrM>Otsin»a«C«fy*raM«Ww«"«^‘«r»*<'ieP™”""****^*“ 

f f r— ii<tn«y lamtiMm tom beeatnc flie UHB1 hM itowwiiiwt UW the naxUlMV irwuiwn. 

docs nx apply bwcO <m 
n flnftnp nf {act m iMs ewe 
□ MMMKial wwsnee |tl U3.C | rtU(e)) 

Q HeKJhMeyufelyyatveltSUS.C «)»Rn) 

III COURT DETERMINATION OF ADVISORY’ CDIDEUNK RANGE (UEFOMB OEI*AKTVIfES)l 

ToialOfletiie Level: - 

CrimmatlhUorYCuegory, 

Imphtontnenl Range; month* 

Supervised Release Range: to yw* 

Fine Range- S _ _ to $ 

^ Fine waived or below the guideline range because of innblUiy to p<t)- 
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A0245B (lUv 

Al > ^W I (Tug 2 ) - atilMOM wr W i MM 


DEFENDANT: 

CASE NUMBER: 

DISTRICT; 

STATEMENT OF REASONS 

(Not for Public Dbclofore) 

IV ADVISORV GUIDELINE SENTENCING DETERMINATION (Cheek aitiymm.) 

A □ I b wlllili* •• idtboo !«»*•»»» rt«e« llwi b a*t irr»«lrr tk»i> 14 nwatliK ■■d Ik* ««rt Ita^t *• raut« t« k*ftt\ 

(Urn 4 tf MctumyJ 

C □ Tkf *^^^**^t^**'*^****'’^ 

(MlH‘umi()M*Sernvt 

G □ TWw»rl*Bip*Kw4 j «K»*» MhMlf Ikr^rfvtowty ****•" 

V DEPARTIJRES AirFHORIZEO BY THE ADVISORV SENTENCING GUIDEUNRS ((ftvpiknbU . ' 

A llte t«oleoce imposed depa ru (Cheek tmly um-): 

□ below ihe advisory guideline ronKe 
Q above the advisory i^uidcline range 

D Uepanare based on 

1 Plea Acreemrnt (CSteck all tlutt apply and check teuon(s) below.): 

Q 5Ki.l pica ogrecnicni based oo tlie dcfendoitrs substantial ossuuincc 

□ 5IU.1 plea agreement based on Eoriy Disposiiion or ‘Tm-irack’* Program 

□ binding pica agrectneiU for departure accepted by the ooun 

Q plea agreemenl Ibr departure, which the court finds to be reasonable 

□ plea agreement that stoles that Ihe gnvertuneiil will not oppose a defense departure motion 

2 Motion Not Addressed in a Plea Ajiteiemenl (Cheek all ihoi apply are/ cheek rtaieuft) hebreji 
n SK t .1 govermneol motion based on the dcrotidoni'i substantial assistance 

□ 5K3, 1 gi>ven»menl moiioa based on Early Disposition or “Fast-track" program 
Q government raotiofl for departure 

□ defense tnotkMi for departure to which the govcniinent did nni object 
Q defense motion for depaniirc to which the govemineni objected 

3 Other 

□ Other than a plea agreemenl or motion by the parties for departure (Check htiew,i: 

C Rcss«n(s) for Departure (Check alt that apply erAii' lArwi ^K^■ I or SKk Aj 

Q 4AI3 CWMBBi MMcry )««l«»uKy Q 5KH b«*h □ il 

Q 5 HII Af □ Physical lawry O C*iivwn wd l>urm 

□ 5HIJ IldixaiiCMWMiVoeatiwwiaktnt □ >IUJ Pwieiue Psyctmhifwal !«*«> □ 5K11I Uim»"-lwl Ctowey 

□ 5Hn MMsI -id rwMUgusI Condilien □ UU« AW«i»mo « UnUatiil tUnroMi Q SU H »a*W«Wclte* 

□ Sliu Physical CwBlmen D «»> Pwpwynansmeof La» □ flaie V-i 1 «rtart Daowtaroihiiw 

□ SHIS liMoyiiiieia K«ojfa Q IKJd Wemwi m l)wi||on*u» Waopw □ 'WO H«h^'ap*»». 5w»4«»a™ou W«i»ii 

Q SHI* Ptondt Tm* aiy Rwpembiliim Q IKXt Dwuptaaii ofOownmiw riawveh Q lit* U V'tdnUStiaslGa^ 

P Sill II MHrtwv towii. CK bu^ S« nr«. Q SWJ Irtuwne C mhUicI □ SKl» Abdwebehwwr 

GoodWochi □ SKZ« ritmiBBi PMcpo* O *WJI DumiBwdemJ Unrtwgal CWWuBi 

□ Sian AntsyBU^ M MiUgwwet (.‘imiwamew Q IK7 )0 Vicluft'ii CondMO □ IWU Agf w HcoldiOtSmOnmcto 

p SK233 DoctWEedtamiBtU IfflpnaMnml 
Q I alWf {CBBtBtbwhurjtf f. 2l>t i Bnwwa w v) 

D Etplaln tbe foeb Juitlfyuig the departure. (Vu page d (fnntaaryj 
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AOZ458 (Rw 09'(l>;iid^»*maC:hRHMlC«e 

ABrtwwrt tP^)) — aMt wgBi » n i ww _ 

DEFENDANT: 

CASE NIJMBER: 

DISTRICr: 

STATEMENT OF REASONS 

(Not for l^iblic Disclosure) 

VI COURT DETERMINATION FOR SENTENCE OITSIDE THE ADVISORY GUIDELINE SY STEM 
/Checkamhtuappty} 

A Tbe s«fl(rD» {mpoAcd b 

D below the advisory Kuidelbe range 
□ above the Mlvisory guideline range 

D Sentence Impoicd punuani to fChrek oil rAjrfyv>(y ): 

I P\t* Agrttmmt {Check aU that apply and ehN^mt*i)HO)htlo».f-. 

□ bii«»jr^piia^M«»«ato<»*BaBnccooo»«ktlniO«Minr|ii>itlwefyn«»ne«a««atiyi*»«*« 

□ p<«aert«iwrttet»«a«Bte<i»u»0»tt*a(Ivno»y*uliJelii»*y»»wk.vA«tii«te»H«ri*Uto«wt«*iflMW* 

□ |J«i*rtfTOU^*tn«»tWtfe|Oven»BC»awaiiK«e»K«e«kfcM«i«a*cm»llWfleon»Witttf«»Mid*0«*a»i*o7»««W 

tynera 


2 Mollun Nut AddrenrU in a Plea Agreement {Ouck aO that ttppfy J*»rf chtek fratonfs/ M»wr- 

□ i p m fui w mi Bwnew tor • mmtaiet wtada ef On idviiiwy nuririnw «ynam 

0 Octou* taotm tat • wiSmkm uub»lear*ie vlvnory gwdeliw «ynen « whKh ite itfitwiaianl itit ast 0tiR<« 

Q <|eiaMMU«fwsBBlRnuutMdcordMidvuQfy|uiildiMsy«mi«u«4iicadia^>v<niai«aaHMn) 

3 Ollier 

□ 0»«T atm • pka agrwBwa or Bwwn by d«e l«nw fai » wnwnw ou n be of ihe idvi«D»y e>«Jei««ty«ia Ai*c*raaiOP»'i;br**«»> 

C Rcason(a) for Sentence OuUide the AdvUory Guklelinc Syitrm (ChrckaUVtaiivpfy) 


i>M iMim ■111 Liiiiiniaaim i>f ihf nffnnn iil the hiniT Tf't t*-*—!^”****** im iM ti a c* |U)9(IKl| 

□ loKll«nfl»KiioanicMortbcoffcnic.Mprttaiarw»fwtfBrlli«U*.W'd»p(W*lejMii|iuniiJwi*otfcflt«ol!me(IIU^.C jliSRaXJXAj) 

O k> iffoi J iOm«K da u ieu M Ml mnwtwl cpndtci ( » U SC ft )i4J<>K3KO)) 

PI 10 proMO itaanMw bom RvIlKt CTinoorihe dcfeniani (II U SC | 

□ to leimde B« Oob™iMi wtlb ocedad eduoMieml or vonuoi^ training mpdIuU tafa. or oibn crawduinal lra«a**a m 0* ertsaiw iMtoiei 
(tIUSC |35S3ia)(JXD» 

Q loavanlunwunntid imtcmir>c<ri>P«lUttunMaderimiknu4IIIJ£C 4 lISKeiibl) 


O toprev^raintiaMRioMy vuitmsalRw on»nia(ll DSC |)M3(aXZ)) 


D Espliln the facu justifying a sentence outside the advisory guiiidine aysicm. fthtr^ 4tfmQrtwryi 
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AO 24SD (Rev. O'i/!!) /udcmei'.i i:'. a CHminai Cbs? 

Attnch::i?fJi il'a^s 4) -- Statemaniof R?as^is 


DEFENDANT; 

CASE NUMBER: 

DISTRICT: 

S1‘\Tpit'NTOF RFA!SONS 

Vn COURT DETERMINATIONS OF RESTITUTION 


A □ Restitution. Not Appiicah'e. 

B Total Amount of Restitution: 

C Restitution not ordered (Check only om.>: 


HI ' tbcn-ii e 11 mill r\ ' nJf-i 1 ’J S ' ? ' 
to r' ' ^ i-' 'ituU 11 "ii -t( I I' I’ n.!i r 1- 


\ r- 'i<u ii 
s ^ 't 


» .e It i-e ‘on, 1 1 ! , f U t r (j t ft, II t <jI 

eori-( i rotiiie -In i afe i 

v tl.ifi’A'i 1 d t'f >u' tidied I'lv jrJerc 1 




It 0 d.!" <i 
^ 01 lu 'h "i 


fy O tK' 'P' 


EJ 1 1 1 ie 'iir ill I. rt Uu nisai’d’'- "ili'i' 

dr^c-ivit* Tip' r..t in xiiJ p'- I nn. >T> H 

he 1 - 1 1 r’’' ^ 1 N O 

E] Restitution is n.ot ordered for o:her leasoiis (Explain.) 


SUA.C, S 366: 


D □ Partial restitution is ordered for these reasons (IS b'.S.C. § 3553{i:)}: 


Vin ADDITIONAL FACTS JUSTIFYLNG THE SENTF.NCE IN THIS CASE (If applicable.) 


Sections i. 11, III. I\', and VII of the Statement ofRcasor.s fmm must be completed in all feieny ennes. 


DefaiJaiil'sSoo. Sco.flo.; _ DsSs of imposition of Jadgimnl 


Defendant's Date of Birth; 

DafetiJaiifs Residence Address: Signature of Judge 

Name and Title of Judge 
Date Signed 


Defendant’s Mailing Address; 



439 




440 


PQ 

X 

• I 

a 

(D 

Qh 

a. 




441 




442 


RESPONSE TO QUESTION 7 


7. The Commission is required to analyze sentencing and to compile data on federal 
sentencing trends and practices. See 28 U.S.C. §§ 994(w)(3), 995. We hereby request the 
sentencing data for all individual Federal judges from 2001 to 2011. 

Response: The Commission collects, analyzes, and reports data for all federal felony and Class 
A misdemeanor cases. Question 7 requests federal sentencing data for all individual federal 
judges for fiscal years 2001 through 2011. Question 8 poses a series of questions regarding the 
Commission's data collection, analysis, and reporting activities, including why the Commission 
does not release judge-specific infonnation. 

Questions 7 and 8 collectively raise two interests with respect to sentencing data: (1) the 
use of sentencing data for purposes of policymaking, and (2) the use of sentencing data for 
research and analysis purposes. Among the Commission’s duties under the SRA is to “establish 
sentencing policies and practices for the Federal criminal justice system that reflect, to the extent 
practicable, advancement in knowledge of human behavior as it relates to the criminal justice 
process,” ’ the policymaking aspect of the Commission’s statutory obligations. Congress also 
envisioned that the Commission would “serv[e] as a clearinghouse and information center for the 
collection, preparation, and dissemination of information on Federal sentencing practices,”^ the 
research and analysis aspect of its statutory obligations. The Commission historically has not 
released information to the public that would identify a specific judge (or a specific case) 
because it has not needed to do so to fulfill the statutory duties given to it by Congress under the 
SRA. 


The Commission’s independent determination to not release judge-specific identifying 
information is consistent with a practice established by the Administrative Office of the United 
States Courts (AO) dating back to 1974 under which the provision of statistics regarding 
individual judicial workloads to the public were done on an “impersonal basis.” In 1988, the 
Commission and the AO entered into a Memorandum of Understanding (MOU) that embodies 
the practice of maintaining confidentiality of judge-specific identifying information. ^ The 
Commission notes in its Public Access to Sentencuig Commission Documents and Data that 
“[pjroviding public access to non-confidential sentencing information is consistent both with the 
letter and the spirit of the Sentencing Refonn Act of 1984.” 

The Commission believes that the release of judge-specific sentencing information is not 
necessary to fulfill its statutory requirements, even after enactment of the PROTECT Act or the 
Booker decision. First, knowing the identity of an individual judge is irrelevant to the analyses 
undertaken by the Commission or the formulation of guideline amendments specifically, or 
sentencing policy generally .*^ Second, the identity of a specific judge does not further the 
Commission’s mandate to act as a clearinghouse and information center for the collection, 


' 28 U.S.C. § 991(b)(n(C). 

-28 U.S.C. § 995(a)(12)CA). 

^ The MOU is available on the Commission's website. w\w. ussc.gov. 

See 28 U.S.C. § 991(b)(1)(C) requiring the Commission to "establish sentencing policies and practices for the 
Federal criminal iustice system that reflect, to the extent practicable, advancement in knowledge of human behavior 
as it relates to the criminal justice process.” Compliance with this directive is not furthered by knowing the identiU' 

of a specific judge. 
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preparation, and dissemination of infonnation on federal sentencing practices ' Third, the 
Commission believes that releasing such infonnation publically'’ could lead to the possibility of 
misinterpretation because sentencing decisions often are based on facts and circumstances not 
appropriate for public release (for example, the sentencing decision may reflect the degree to 
which the defendant cooperated with the government). 

The Commission recognizes that Congress does have a legitimate legislative purpose for 
requesting data at the individual district court level. As such, the Commission is assisting 
Congress by providing data at the individual district court level. The Commission is providing 
Congress with data on all individual federal judges who imposed a felony or Class A 
misdemeanor sentence between fiscal years 2001 -201 1 but is not disclosing the identity of the 
individual judge. As detailed below, the Commission is providing this data in two fonnats. 

Tables 1 and 2 present individualized sentencing data for all federal judges who have 
sentenced at least one Class A misdemeanor or felony offender at any time from the beginning of 
fiscal year 200 1 through the end of fiscal year 2011.^ All federal judges are assigned a unique 
identifier that is used for both tables. Both tables present the individualized sentencing data 
sorted by district and provided by state in alphabetical order. The tables differ, however, in how 
the sentencing data is reported by time period. 

Table 1 presents the individualized sentencing data by fiscal year. Each page contains 
individualized sentencing data forjudges from the same district for a single fiscal year, 
beginning in fiscal year 2001 and ending in fiscal year 2011. If a judge sentenced a case during 
that fiscal year individualized sentencing data for that judge is reported. If a judge did not 
sentence any cases during a fiscal year, that judge will not be included in the table providing 
individualized sentencing data for that fiscal year. For example, “Judge A” sentenced offenders 
in fiscal years 2001 through 2005, did not sentence any offenders during fiscal years 2006 and 
2007, and then resumed sentencing offenders in fiscal years 2008 through 2011. Judge A’s 
individualized sentencing data will be reported by the same unique identification number for 
fiscal years 2001, 2002, 2003, 2004, 2005, 2008, 2009, 2010, and 2011. Judge A will not be 
included for the tables reporting individualized sentencing data for fiscal years 2006 and 2007. 

Sentencing data for fiscal year 2005 is reported on two different pages because two 
different data collection methodologies were used to collect data during that fiscal year due to 
Booker having been decided in the middle of the fiscal year. Prior to the Booker decision 
(including fiscal years 2001 through January 11, 2005 ), the Commission reported sentences 
relative to the guideline range using four to six types of sentence imposed: four categories in 
fiscal years 2001 and 2002: 


’'See 28U.S.C. § 995(a)(12)(A). 

Question 8 and its subparts ask about issues associated with public release of judge-specific identifying 
information. This is different than release eontemplatcd by the provisions added to 28 tl.S.C. § 994(vv) vvhieh 
eontemplatc requests for identifying documents and underlying data by Congress or the Attomey (icncral. As such, 
the Commission is responding to your questions based on public release of Judge-specific identifying infonnation. 

October 1, 2000, through September 20, 201 1 . Data for Fiscal Year 2011 is preliminaiy and includes all eases 
received, coded, and edited as of January 30, 2012. 
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(1) within the guideline range; 

(2) upward departure (Above Range ); 

(3) government sponsored substantial assistance departure (5K1.1 Substantial 
Assistance); and 

(4) downward departure (Downward Departure). 

In fiscal year 2004 and fiscal year 2005 up through January 12, 2005, the Commission 
added an additional category - 5K3. 1, Early Disposition departures (5K3.1 Early Disposition). 
For fiscal year 2005, the Commission added a new category - other government sponsored 
departures (Other Government Sponsored). 

After the Booker decision (January 12, 2005, forward), the Commission began to analyze 
and report sentences imposed relative to the guideline range in new manner to reflect the Court’s 
decision. The new methodology implemented in response to Booker uses 12 categories designed 
to collect and report the sentencing practices under the advisory guideline system (See Booker 
report p vi): 

(1) within the guideline range (within range in the Table); 

(2) upward departure (upward departure); 

(3) upward departure but additionally citing a Booker reason (upward departure with 
Booker)', 

(4) above the range citing only a Booker reason (above range w Booker)(a “variance”); 

(5) above the range but no reason provided (remaining above range); 

(6) 5K1 . 1 departure for substantial assistance to authorities (5K1 . 1 substantial 
assistance); 

(7) 5K3. 1 departure for participation in the Early Disposition Program (5K3. 1 Early 
Disposition); 

(8) a departure sponsored by the government for any other reason (other government 
sponsored); 

(9) downward departure (downward departure); 

( 1 0) downward departure al so citing a Booker reason (downward departure w Booker); 

(11) below the range citing only a Booker reason (below range w Booker) (a 
“variance”); and 

(12) below the range but no reason provided (remaining below range). 

Table 2 provides individualized sentencing data over the same time frame (fiscal year 
2001 through fiscal year 2011), but instead of providing the data by fiscal year, it is reported by 

four distinct time periods: 

(1) Post-Aoon - October 1, 2000,* through April 30, 2003; 

(2) Post-PROTECT Act - May 1, 2003, through June 24, 2004;'^ 


* Congress requests infonnation for fiseal years 2001-2011. thus the Vosx-Koon period for puiqtoses of this response 
begins with fiscal year 200 1 . 

^ Consistent with the Commission testimony and with the Commission’s pre\’ious Repoit to Congress on Booker, 
data following the Supreme Conit’s June 24, 2004, decision in Blakely v. Washinglon, 452 U. S. 296 (2004) but prior 
to its decision in Booker is excluded from this time period analysis. 
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(3) Post-/?oofe/' - J anuary 12, 2005, through December 10, 2007; and 

(4) Post-Ga// - December 11, 2007, through September 30, 2001. 

Tn order to facilitate comparisons over time for purposes of this response, the 12 
categories used by the Commission to report sentencing relative to the guideline range since 
Booker are collapsed into four categories: 

(1) within range; 

(2) above range (regardless of whether a departure or variance); 

(3) government sponsored (including 5K1.1, EDP, and all other government sponsored 
departures); and 

(4) non-government sponsored below range (regardless of whether a departure or a 
variance). 
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